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Foreword and disclaimer
The present work has been accepted as a doctoral thesis at the University of Lucerne, Switzerland, in June 2017.
During my practice as a Swiss litigator, I had to deal with claims for loss of profits on a regular basis, both in international commercial arbitrations as well as in commercial litigations. That such claims are highly relevant in practice is confirmed by the important amount of judgments rendered by Swiss courts, which deal with such claims. Against this backdrop, I found it astonishing that there exists to date no doctoral thesis or other treatise that deals specifically and exclusively with damages claims for lost profits under Swiss commercial law.
The approach followed in my work is a very practice-oriented «how to» approach, based on a review of court cases, which shall essentially provide the Swiss and non-Swiss practitioners with certain recommendations on how to present loss of profits claims under Swiss commercial law. I hope that this work meets this goal.
I would like to thank Prof. Dr. Andreas Furrer (University of Lucerne) very much for having supervised the drafting of this treatise. We got to know each other many years ago, when we both worked in a Zurich business law firm. I remember having been impressed right away by his sharp intellect, creativity and energy, and his impressive career has confirmed my early conclusion that he is an outstanding jurist. Despite his very busy agenda, he has volunteered to be my supervisor, and he has provided me with ideas and guidance which were crucial in the establishment of this treatise. I also would like to thank very much Prof. Dr. Vito Roberto (University of St. Gallen) for having been so kind to act as the co-examiner of this treatise, despite his undoubtedly also very busy agenda, and for having provided me with very interesting and valuable input.
Finally, please take note of the following disclaimer: 
The information contained in this work is for general informational purposes only and is not intended to constitute legal advice. Readers of this book should not take any actions or decisions without seeking specific legal advice. While I have made every attempt to ensure that the information contained in this work is correct, I disclaim all liability for any errors or omissions, or for the results of any use of the information contained in this book. This treatise has been written in 2016. I do not assume any obligation to update this book and/or to inform any recipient of any changes, including any changes of Swiss law. Finally, I am not responsible for the content of any third party websites that are referred to in this book. Links are provided for informational purposes only and are accessed at the reader’s own risk.
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I. STRUCTURE OF THIS DISSERTATION AND DELIMITATION OF ITS TOPIC
1.  The first main part of this dissertation provides, in the sense of an introduction, a short overview of some principal features of Swiss damages law (section II below). This introductory part contains, in particular, a short description of certain basic concepts of compensation for financial damage[1] under Swiss contract and tort law, and a discussion of the basic con0ditions that have to be met under Swiss commercial law[2] regarding claims for damages. The second part of this treatise consists of a short introductory digression into both a historic as well as a comparative law perspective (section III below). The third and principal part of this thesis contains a presentation and discussion of the recoverability of lost profits under Swiss commercial law (section IV below), which is based on (and includes) a review of Swiss court decisions, principally SFT precedents[3], relating to lost profit claims (section IV.B below). The penultimate substantive part of this thesis, with the title overall summary of content, consists of a condensed summary of the topics addressed herein, in the order of their appearance (section V below). In the final substantive part of this thesis, with the title executive summary of findings, the key findings of the research undertaken in this thesis are set out in a highly condensed fashion, for ease of reference (section VI below). Given the importance of SFT decisions for this treatise, an index of all SFT decisions referred to in the thesis’ main text (i.e., excluding footnotes) is included at section VII below.
2.  Regarding the delimitation of this thesis’ subject, it is first to be mentioned that it is hoped that this thesis will also find readers outside of Switzerland, who are not Swiss jurists, namely because loss of profit compensation issues are, pursuant to the author’s experience, regularly relevant in international commercial arbitrations conducted under Swiss law.[4] This is the principal reason that this dissertation is written in English, not in German, the author’s mother tongue. For foreign, non-Swiss parties the issue of lost profits manifests itself principally in the context of commercial relationships, such as cross-border sales and purchase agreements. It is for this reason, and also to reasonably delimit the otherwise too broad topic of this thesis, that this work examines and covers the issue of the recoverability of lost profits exclusively from a commercial law perspective. Consequently, lost profit compensation issues governed by other laws than the CO, for example, the Swiss Road Traffic Act[5], are excluded from this thesis. The same is true regarding the extensive field of claims deriving from death or personal damage, such as claims relating to the loss of a caretaker[6], and personal injury and disability[7] as well as personality infringement[8] claims, which are, as a general rule, not relevant in international commercial disputes. Such claims, which often comprise loss of profit elements, will not be treated in this thesis.
 



II. OVERVIEW OF SWISS DAMAGES LAW
3.  In this first main part of this thesis the groundwork is laid for a detailed discussion of the treatment of loss of profit claims under Swiss commercial law. 
4.  After briefly touching on two fundamental points regarding Swiss law, i.e., the source of Swiss law on the one hand and the distinction between public and private law on the other hand, some basic concepts of compensation for financial damage, and thereafter the basic conditions of a claim for damages, under Swiss contract and tort law are briefly discussed.
A. The source of Swiss law: statutes
5.  Switzerland is a constitutional democracy that is governed by the rule of law principle that is set forth in, and protected by, in particular, Art. 5(1) of the Constitution[9]. In Switzerland, the «law» pursuant to Art. 5(1) of the Constitution is embodied in, as a general rule, statutes (Art. 164(1) of the Constitution[10] and Art. 1(1) of the CC[11]). Consequently, a cause of action under Swiss law is, as a general rule, based on a statutory provision, such as, for example, Art. 41(1) of the CO[12], which is the principal statutory basis under Swiss law for tort claims. 
B. Distinction between public / private law and between administrative and civil courts
6.  Another principal characteristic of Swiss law is the distinction between public and private law. This distinction is relevant, inter alia, with regard to the jurisdiction of judicial authorities in Switzerland, public law matters being adjudicated by administrative courts, private law matters by civil courts. This may be illustrated by referring to, for example, § 1 of the Zurich Act on the Administration of Administrative Law dated 24 May 1959, as amended[13], which in essence determines that public law matters are to be decided by administrative authorities and courts, whereas private law matters are to be adjudicated by civil courts[14]. 
7.  Depending on the circumstances, it can be difficult to qualify a specific legal provision in relation to the above-mentioned public law / private law distinction, and the SFT does not use a unique one-size-fits-all definition to determine whether a provision belongs to the realm of public or private law.[15] Rather, the SFT uses different definitions and then determines in light of the circumstances of a specific matter, which of the available definitions is the most appropriate to be applied to the matter at issue.[16] Having said that, one definition regularly applied by the SFT is the definition pursuant to the so-called subordination theory, according to which, on the one hand, public law determines the legal relationships between individuals and public authorities, which is characterized by the individuals being subordinated to the public authorities, and, on the other hand, private law determines the legal relationships between private legal persons and entities that are, structurally, on an equal footing with each other.[17] Following such theory, the defendant of a claim for damages can be either a public body or a private person, such as a private company. 
8.  In the present thesis, claims for damages decided by administrative bodies or administrative courts have not been included in the overview of court decisions at section IV.B below.[18] 
C. Some basic concepts of compensation for financial damage under Swiss contract and tort law
9.  Hereinafter, some basic concepts of compensation for financial damage, and thereafter the basic conditions of a claim for damages, under Swiss contract and tort law are briefly discussed. 
10.  In the present context, it is to be highlighted that this subsection is designed to introduce foreign jurists, who are not familiar with Swiss law, to the basics of the relevant legal framework in which the topic of this thesis will be discussed. This subsection has, in other words, not the function to discuss the relevant legal issues in greater detail, analyzing and fleshing out the relevant intricacies as well as points of debate among Swiss legal scholars.
1. Categories of recoverable financial damage under Swiss commercial law
11.  Lawyers love to distinguish and categorize. In the realm of damages, one possibility to categorize is to ask which legally protected interest is violated, thereby distinguishing between personal injury, damage to property, and pure financial damage.[19] 
12.  Another possibility to distinguish different types of financial damage is to differentiate between the type of impact on the injured person’s financial position. In this regard, following a formula established, and constantly used, by the SFT, financial damage is defined as an undesired reduction of a person’s net worth, which can be caused by an undesired: (i) reduction of assets (damnum emergens)[20], (ii) increase of liabilities (damnum emergens)[21] or (iii) loss of profits (lucrum cessans).[22]
13.  Pursuant to the SFT’s constantly applied formula, the importance of a financial damage corresponds to the arithmetic difference between two net worth situations, an actual and a hypothetical net worth situation: On the one hand, the importance of the damaged person’s actual and current net worth, on the other hand, the hypothetical importance of the damaged person’s net worth had the damaging event not happened.[23] In relation to loss of profits, this formula is adapted to the effect that are to be compared the gains actually made by the damaged person with the gains that such person would have made had the damaging event not taken place.[24]
14.  For illustration purposes, below are three hypothetical examples for the above-mentioned categories of financial damage:
–  (a) Reduction of assets: The claimant’s car has been damaged by the defendant in a car accident. The diminution of the claimant’s car’s value represents a reduction of the claimant’s assets, which would not have taken place if the claimant’s car had not been damaged by the defendant.[25] 
–  (b) Increase of liabilities: The claimant is a purchaser and re-seller of certain goods. Because the defendant did not deliver the goods to the claimant in time, the claimant is liable towards his or her customers for contractually agreed liquidated damages. The claimant’s liability for liquidated damages represents an increase of the claimant’s liabilities, which would not have taken place if the defendant had delivered the goods in time.[26]
–  (c) Loss of profits: As in the hypothetical example above, the claimant is a purchaser and re-seller of certain goods. Because the defendant did not deliver the goods to the claimant, the claimant could not re-sell these goods at a profit to a third party.[27] 
2. In principle full compensation, but no over-compensation
15.  The next fundamental characteristic of Swiss damages law applies to both contractual and extra-contractual causes of action: The maximum amount that can be claimed as damages under Swiss law is the amount that corresponds to the financial damage actually sustained by the injured party. In other words, pursuant to a general principle under Swiss damages law, a damaged person shall never obtain a compensation that exceeds the financial damage actually sustained by that person.[28] 
3. The determination of the amount of damages by the judge’s discretion 
16.  As mentioned above, the maximum amount that can be claimed as damages under Swiss damages law is the amount that corresponds to the financial damage actually sustained. In general, the damaged person has a right to full compensation; in other words, normally the liable person has to fully compensate the damaged person for his or her loss.[29] However, based on, in particular, Art. 43(1)[30] and Art. 44[31] of the CO[32], Swiss courts recognize certain reasons for reducing a person’s liability for damages.[33] The court’s decision to reduce the amount of damages due is based on the court’s discretion, taking into account all the circumstances of the specific case.[34] Situations in which a court may reduce the amount of damages due are, among others (in random order):
–  (i) The importance of the liable person’s fault is limited[35], i.e., amounts only to slight negligence[36];
–  (ii) The injured person is unusually wealthy or has an unusually high income[37]; 
–  (iii) The role played by hazard in the generation of the financial damage[38];
–  (iv) The injured person’s contributory negligence[39].
4. The principle of full and specific financial damage proof and its exception
17.  Under Swiss law, the claimant, who is asking for damages, has, in principle, to specifically prove the financial damage sustained, i.e., to prove and quantify the asserted financial damage.[40] In this regard, assuming that the defendant rejects the injured party’s damages claim, it is not sufficient to assert the financial damage in general terms; rather, all relevant facts that demonstrate the existence and importance of the relevant financial damage have to be specifically asserted so that the court or arbitral tribunal may order the taking of evidence in relation to such facts.[41] 
18.  To illustrate the principle explained above, it would, for example, not be sufficient to nonspecifically allege a cost overrun claim of CHF 10m, caused by delays in a construction project. Rather, the claimant would have to substantiate and quantify each cost item in a specific fashion, for example asserting, together with supporting evidence, which sub-contractors had to be retained for which longer period, at what cost, etc.
19.  However, in respect of situations in which specific proof of the financial damage sustained is not possible, Art. 42(2) of the CO states that «the court shall estimate the value [of the loss or financial damage] at its discretion in the light of the normal course of events and the steps taken by the injured party.»[42] Pursuant to the SFT, proof of a financial damage sustained is not possible in the sense of Art. 42(2) of the CO in the following alternative situations[43]:
–  (i) The relevant financial damage can, by its nature, not be exactly quantified[44], for example: 
Pursuant to Art. 28a(3) of the CC[45], a person whose personality rights are unlawfully infringed has, inter alia, a claim for disgorgement of profits made thanks to the violation of his or her personality rights. The precise amount of such profits can, however, regularly not be determined in a mathematically stringent fashion. If the infringement of personality rights has, for example, been perpetrated by publishing a certain print magazine, it is not possible to exactly determine which copies of such magazine have been sold because of the relevant infringement. Therefore, in such cases, the court may estimate the amount of the profit made thanks to the infringement of personality rights.[46] 
–  (ii) The injured party is lacking the means of evidence to specifically prove the relevant loss[47], for example: 
On the basis of Art. 754(1) of the CO[48], depending on the circumstances, a shareholder or creditor may file a derivative suit for damages against members of a corporation’s management. Under Swiss civil procedural law, which is lacking the extensive means of discovery that are, for example, part of US civil procedural law[49], proving the financial damage in such derivative suits can be extremely difficult for a claimant, if he or she is lacking necessary rights of inspection and information vis-à-vis the company.[50] In such situations, an estimation of the relevant financial damage may, depending on the circumstances, be deemed sufficient by the courts.[51]
–  (iii) It would be unreasonable to ask the injured party to specifically prove the financial damage[52], for example: 
Let us assume that to quantify his or her claim a claimant has to provide the court with the total value of securities held in his or her safe custody account as at 13 September 2009. Let us further assume that the exact calculation of the securities’ value as at that date is, however, very difficult for IT reasons, which is confirmed by the defendant that is the securities’ custodian. In such a situation, it would be acceptable if the court estimates the relevant value on the basis of the information before it.[53]
20.  In relation to the above-described standard of proof exception pursuant to Art. 42(2) of the CO, it is important to note that although this exception may facilitate the proving of financial damage in certain situations it does not permit to make claims for damages without providing the court with any indications. On the contrary, despite Art. 42(2) of the CO, the claimant, who is asking for damages, still has to provide the court with as much information about the existence and importance of the relevant financial damage as possible and reasonable.[54] Only if the existence and amount of the asserted financial damage do not just appear to be possible, but do rather appear to be almost certain, the court may make use of Art. 42(2) of the CO.[55] The application of Art. 42(2) of the CO, which is a key provision in respect of this thesis’ topic, will be further discussed at, in particular, sections IV.C.1.c (paras. 384 et seq.), IV.C.3 (paras. 471 et seq.) and IV.C.4 (paras. 482 et seq.) below.
21.  The important issues of the burden and standard of proof will also be discussed in more detail further below in connection with the discussion of lost profit claims (see, in particular, section IV.C.1.b [paras. 373 et seq.] below).
D. Conditions of a claim for damages under Swiss contract and tort law
22.  To further contextualize the topic of this thesis and facilitate its understanding, namely for non-Swiss lawyers, we will hereinafter briefly present the basic conditions that have to be met under Swiss commercial law regarding claims for damages. Thereafter, before addressing the actual subject of this dissertation, i.e., the recoverability of lost profits under Swiss commercial law, we will turn to a short historical and comparative law perspective on the loss of profits’ topic. 
23.  Regarding the possible causes of action of claims for damages, there are two principal causes of action under Swiss commercial law, the violation of a contractual obligation on the one hand and an extra-contractual liability (tort) on the other hand. The basic legal provision for contractual damages claims is Art. 97(1) of the CO[56], and the basic legal provision for tort claims is, as already mentioned, Art. 41(1) of the CO[57]. 
24.  Under both of the above-mentioned legal provisions, damages are awarded only if all of the following conditions are met: (i) The existence of a financial damage; (ii) the violation of a contractual or statutory obligation; (iii) the financial damage has been proximately caused by the violation of a contractual or statutory obligation, this condition being referred to under Swiss law as the condition of natural and adequate causality; and (iv) there is fault. 
25.  Again, the explanations below have the function to introduce foreign jurists, who are not familiar with Swiss law, to the basic conditions that have to be met under Swiss commercial law regarding claims for damages. The explanations below have, in other words, not the function to discuss the relevant legal issues in greater detail, analyzing and fleshing out the relevant intricacies as well as points of debate among Swiss legal scholars.
1. Damage
26.  As mentioned, the above-listed elements of claims for damages under Swiss damages law have to be in place cumulatively. If only one of the mentioned elements is not given in a particular case, there is no valid damages claim under Swiss law. Consequently, even if a contract is breached or an unlawful act is committed, if this does not cause any financial damage in the sense of Swiss law, the affected party has no damages claim against the defaulting party or the offender, respectively. 
27.  We have already discussed further above some basic features of recoverable financial damage under Swiss law (see paras. 11 et seq. above). In particular, it has been explained that financial damage is defined under Swiss law as the arithmetic difference between two net worth situations, an actual and a hypothetical net worth situation: On the one hand, the damaged person’s actual and current net worth, impacted by the damaging event; on the other hand, the damaged person’s hypothetical net worth had the damaging event not happened (see paras. 13-14 above), i.e., in relation to Art. 97(1) of the CO, the damaging event being the violation of a contractual obligation. In the present context, it is to be pointed out that this financial damage definition applies to both extra-contractual tort and contractual claims for damages.[58]
28.  Further below, we will discuss in detail the financial damage category of lost profits (see section IV. [paras. 95 et seq.] below).
2. Violation of a contract or the law
29.  Another constitutive element of claims for damages under Swiss damages law is the requirement that the liable party must have committed some wrongdoing penalized by the legal order, either in the form of the violation of a contractual obligation or by breaching a legal provision and thereby committing an illegal act.[59]
a) Contractual claims for damages
30.  A contractual claim for damages presupposes, among other conditions, that a contractual obligation has been violated.[60] Under Swiss law, any kind of contractual obligation that is violated can lead to contractual liability for damages.[61]
31.  The type and content of contractual obligations that are to be respected derive from the contract at issue.[62] For example, under a sales agreement the seller has, among other things, to hand over to the buyer the object of the sale[63]; under a lease agreement the lessor has, inter alia, to make available to the lessee the object of the lease, for the agreed use and the agreed period of time[64]; and, to give another example, under a loan agreement the borrower has, among other things, to pay back to the lender the borrowed sum at the agreed time[65].
32.  In addition to such principal obligations, the contract or the law may contain express secondary obligations linked to the contract[66], such as, for example:
–  (i) The employer’s obligation to protect the employee’s health and personality (Art. 328(1) of the CO[67]);
–  (ii) The commission agent’s obligation to protect the principal’s interests in case of evidently defective goods for sale on commission (Art. 427(1) of the CO[68]);
–  (iii) The carrier’s obligation to immediately inform the consignee on arrival of the goods (Art. 450 of the CO[69]).
33.  In addition to such express secondary obligations, Swiss courts have, by interpreting or supplementing the contract, and by using as a statutory basis, particularly, Art. 2(1) of the CC[70], recognized various secondary obligations to protect, inform, consult, etc., which are not expressly set forth in either the contract or statutory provisions[71], for example:
–  (i) Under a corn chopping agreement the principal has an implied secondary contractual obligation to inform the corn chopper of the existence of significant obstacles on the relevant corn field, such as, for example, boundary stones or bigger holes[72];
–  (ii) Under a medical treatment agreement the doctor has an implied secondary contractual obligation to inform the patient if the doctor knows that the treatment in question is not covered by health insurance, or if he or she has, or should have, doubts in this regard[73];
–  (iii) Under a transport agreement the mountain railway company has an implied secondary contractual obligation to provide for secure ski slopes[74].
34.  We will deepen the discussion above of the element of the violation of a legal or contractual obligation in connection with the discussion of contractual lost profit claims (see, in particular, section IV.C [paras. 355 et seq.] below).
b) Extra-contractual claims for damages
35.  The element «unlawfully» in Art. 41(1) of the CO, the principal statutory basis of extra-contractual liability under Swiss tort law, has the function to delimit illegal acts that lead to liability for damages from acts or omissions that, although detrimental, do not engage their authors’ liability.[75] In order to achieve such delimitation, the SFT makes the following distinction: 
36.  If the financial damage is caused by the violation of a so-called absolute right, i.e., either by causing personal injury to a person (for example, by hurting a person) or by damaging, destroying, or losing, an asset (for example, by breaking a window), then such action is deemed being unlawful in the sense of Art. 41(1) of the CO.[76] 
37.  If, however, an action or omission does not violate an absolute right in the above-mentioned sense, then the SFT refers to the financial damage caused by such action or omission as a purely economic damage.[77] A purely economic damage does only give rise to a tort claim if the damaging act violates a statutory provision that directly or indirectly has the function to protect the injured person’s economic rights.[78] The SFT refers to such statutory provisions as «Schutznormen»[79] and, in French, «normes de comportement»[80], i.e., protective norms that can be found in the entire Swiss legal order[81]. For illustration purposes, for example the following legal provisions have been recognized by the SFT as being protective norms in the mentioned sense (in random order):
–  (i) Art. 305bis of the SCC[82], which is the principal anti-money laundering provision under Swiss law[83]; 
–  (ii) Art. 146 of the SCC[84], which penalizes malicious deceit[85];
–  (iii) Art. 3 et seq. of the UCL, which sanction certain behaviors or business practices as acts of unfair competition[86].
3. Causality 
a) Natural and adequate causality
38.  Claims for damages, whether deriving from a breach of contract or the violation of the law, necessarily and logically presuppose the existence of a perpetrator. Without a natural person or legal entity that violates a contract or commits an illicit act there is no subject that is liable to the injured natural person or legal entity. Consequently, as a further constitutive element of claims for damages under Swiss damages law, the claimant has to convince the court that the financial damage has been caused by a certain act, constituting a violation of a contractual or statutory obligation. This factual question whether or not a certain act caused a certain financial damage, in the sense of a conditio sine qua non, i.e., that without the act in question the relevant damage would not have been created, is referred to by Swiss courts and legal writers as natural causality[87], which has the same content in relation to contractual and tort claims for damages[88]. 
39.  The SFT recognizes that depending on the circumstances it can be very difficult if not impossible for a claimant to prove the above-mentioned natural causality in a scientifically absolute or strict sense.[89] For this reason, it lowered the standard of proof required in this regard. Instead of strict or absolute scientific proof of the natural causality, it suffices pursuant to the SFT that the claimant establishes a preponderant probability that a certain act caused a certain financial damage.[90] What this means in specific cases cannot be defined in general terms, since the weighing and assessing of evidence involves an important amount of discretion, and it will always depend on the specific circumstances of a given matter, which degree of certainty a judge considers sufficient or appropriate to conclude that a certain act is presumably – in the sense of a preponderant probability – the cause of a certain effect. That said, the SFT’s formula of a preponderant probability is in any event to be understood as guidance to the courts to lower the standard of proof in relation to the so-called natural causality so that the requirements are not too strict.[91]
40.  The establishment of natural causality is considered in the practice of Swiss courts as being an operation or exercise of logic, which is conducted on the basis of an assessment of factual evidence. In light of the above-mentioned conditio sine qua non-question, one may also consider very remote acts as having contributed to the occurrence of certain results. In this regard, for illustration purposes, one may refer to the example of the production and sale of a gun, which – in a strictly factual and conditio sine qua non-logical sense – have contributed to a murder perpetrated with this gun, since had the gun not been manufactured and then been sold to the murderer, the murder would not have been committed with this gun. 
41.  The example above illustrates that the assessment whether a certain financial damage has been caused by a certain act can, for the purpose of establishing liability, not exclusively be conducted under such a conditio sine qua non-perspective. Depending on the circumstances, it is necessary that for the purpose of establishing liability the criterion of natural causality is limited.[92] This is the reason why in the practice of Swiss courts, once the natural causality discussed above is established, in a second step the courts have to determine on the basis of a weighing assessment[93] whether or not a certain act shall trigger the actor’s liability. Such weighing assessment is made on the basis of the formula referred to as adequate causality. Pursuant to such formula, the court has to determine whether in light of the ordinary course of events and general experience of life a certain act is proper to cause the financial damage in question.[94] Or, in other words, the court has to ask itself whether it was objectively probable that the damage in question is caused by the act at issue.[95] If the claimant cannot demonstrate that the financial damage was caused by the defendant in the sense of such adequate causality the claim for damages is to be rejected.[96]
42.  The above-mentioned test of adequate causality obviously involves an important amount of discretion, since it essentially consists of a value judgment whether or not a certain act shall trigger the actor’s liability.[97] To use for illustration purposes again the above-mentioned example of the gun: Based on the currently preponderant perception and value judgment, the actions of manufacturing and selling a gun are considered as being too remote, or the act of using the gun to kill a person as too preponderant, to hold the manufacturer and seller of the gun liable for the murderer’s fatal use of the gun. In other words, such acts (manufacturing and selling of a gun) are not considered as being adequately causal for a person being killed with that gun. 
b) Causality in the event of omissions
43.  In the event that the liable person has not committed an action, but is responsible for an illegal omission[98], the test whether such person can be held liable for a certain financial damage is differently formulated than in the case of actions. The causality formula applied by the SFT in relation to omissions asks whether the damage in question would have been avoided if the person had properly acted, i.e., in the case of contractual claims for damages, if the contract had not been violated.[99]
4. Fault
44.  Regarding the proving of the element of fault, contractual and extra-contractual claims for damages have to be distinguished, because the burden of proof related to this element varies depending on whether the cause of action is a contractual or an extra-contractual (tort) claim for damages.[100]
a) Proving the element of fault in relation to contractual claims for damages
45.  Pursuant to Art. 97(1) of the CO, in the context of a contractual claim for damages, the injured party has not to prove the other party’s fault, since such fault is presumed.[101] Consequently, provided that the other liability elements are established, unless the person who violated a contract can prove that he or she «was not at fault», such person’s liability is retained.[102] 
46.  In the present context, the relevant question is how a person who violated a contract can prove that he or she was not at fault. The answer to this question can be relevant in sales and work contracts, but in service contracts the situation is as follows: Except for very rare exceptions, if any at all, once the court determines in a case that both the conditions of the violation of a contractual obligation as well as of the natural and adequate causality are met, the defendant will not be able to prove that he or she was not at fault. Why is this so?
47.  Under Swiss damages law the element of fault is understood in an objective sense.[103] This means that a person or company cannot deny fault by invoking personal deficiencies, for example, in the case of a company, an insufficient internal organization or the insufficient staffing to properly discharge a contractual obligation[104]. Because of this objective standard of fault, and the circumstance that contractual liability is, in principle, triggered by any degree of fault[105], i.e., including slight negligence (Art. 99(1) of the CO[106])[107], once the violation of a contractual obligation is retained the existence of fault is, in general, to be assumed.[108]
b) Proving the element of fault in relation to tort claims
48.  Unlike pursuant to Art. 97(1) of the CO, in relation to an extra-contractual damages claim for tort the injured party has to prove that the other party acted with fault.[109] In other words, pursuant to Art. 41(1) of the CO, the element of fault is not presumed. 
49.  The function of the element of fault in relation to liability for tort is to ensure that a person is only held liable for damages if such person can be personally accused for the causation of the financial damage.[110] 
50.  In order that a person can be personally blamed for the extra-contractual causation of a financial damage two conditions have to be met: First, when causing the damage, the person must have had the capacity to act, i.e., must have been «urteilsfähig» in the sense of Art. 16 of the CC[111]; second, the person must have failed to meet a standard of conduct required by the legal order.[112] 
51.  The capacity to act under Swiss civil law, which is, in principle, presumed[113], is composed of two elements, an intellectual and an emotional element, assessed and determined in relation to the relevant point in time and in light of the specific circumstances[114]: First, it, in essence, requires the relevant person’s capacity to realize and understand the quality of his or her actions (intellectual element); second, it presupposes that such person had the emotional capacity to freely determine his or her actions on the basis of this intellectual comprehension (emotional element).[115]
52.  Regarding the failure to meet the standard of conduct required by the legal order, there are two forms that such failure can take in the present context: Either the wrongdoer intentionally violated a norm, or he or she, by negligence, failed to show an objectively required standard of diligence in a specific situation.[116]
53.  A wrongdoer acts intentionally if he or she consciously wants the violation of a legal norm.[117] In addition to such direct intent, under Swiss damages law, dolus eventualis, i.e., the wrongdoer’s awareness and endorsement of the likely violation of a legal norm[118], qualifies as intentional, and no distinction is made between direct intent and dolus eventualis with regard to the constitution of extra-contractual liability.[119] 
54.  Negligence is defined under Swiss law as, in essence, failing to act with the degree of diligence that a reasonable person would show in the relevant situation.[120] Since Swiss law distinguishes between gross and minor negligence, and since such distinction is relevant in relation to both contractual and extra-contractual claims for damages, such aspect is discussed in a separate paragraph below.
c) Gross negligence and minor negligence
55.  As mentioned above, Swiss damages law makes a distinction between gross and minor negligence, for example in Art. 100 of the CO[121], which contains a reservation regarding contractually agreed exclusions of liability. According to this provision, are null and void, in particular, agreements to exclude liability for intent or gross negligence.[122] In other words, if the action that triggers the author’s liability is qualified by the court as representing gross negligence, a contractually agreed exclusion of liability for such action would not be protected by the court.[123]
56.  Gross negligence can be defined under Swiss law as being an especially grave omission of an elementary degree of precaution that, in the relevant situation, every reasonable person would have shown.[124]
57.  Minor negligence is, obviously, a degree of carelessness that is situated below the above-described grave violation of a required degree of precaution.[125] That said, making the distinction between gross and minor negligence can, depending on the circumstances, be difficult, and such distinction in any event relies on a value judgment involving discretion.[126]
 







III. THE HISTORIC AND COMPARATIVE LAW PERSPECTIVE
58.  Following this short introductory overview of some principal features of Swiss damages law, and before turning to the actual topic of this dissertation, i.e., the recoverability of lost profits under Swiss commercial law, we will briefly digress into a historical and comparative law perspective on the loss of profits topic. In a first step, it will be briefly shown that already Roman law knew a certain loss of profits compensation concept. Thereafter, the German, French and English law concepts of loss of profits damages claims will be briefly discussed, in that order.
A. The lost profits concept in Roman law
59.  It is not undisputed among scholars whether or not Roman law, at least in certain periods, knew the concept of a compensation for loss of profits.[127] However, it would appear to be safe enough to state that at least during certain periods Roman law did recognize the financial damage category of lucrum cessans, at least to a certain extent.
60.  In his treatise dedicated to the issue of liability for loss of profits under Roman law Below examined whether Roman law already knew the concept of lost profits.[128] He concluded that the concept of lost profits was already well known by the classic period of Roman law.[129] However, Below concluded that under classic Roman law the extent to which lost profits could be claimed was limited to certain specific situations.[130] In other words, based on his research, he reached the conclusion that classic Roman law did not understand the lucrum cessans concept in a wide and general sense, permitting a claimant to recover any type of lost profits.[131]
61.  As far as the post-classic period of Roman law is concerned, Below concluded that the post-classic scholars of Roman law extended the application of the loss of profits concept to additional situations, thereby preparing the generalization of the liability for loss of profits.[132] 
62.  In relation to actions based on wrongful damage to property[133], Thomas states that loss of profit was taken into account.[134] This is confirmed by Honsell, pursuant to whom lost profits could be taken into consideration in the context of compensation for financial damage, to the extent that the profit would have been made in the ordinary course of things.[135] The latter explains that in the classic period of Roman law for example the buyer under a frustrated purchase agreement could claim the profits that he or she would have made from the on-selling of the relevant goods.[136]
63.  Another author that deals with the issue of lucrum cessans, albeit only briefly, is Buckland, who explains in his book on Roman private law that the lex Aquilia included, to a certain extent, the compensation for loss of profits.[137] He points out that the lex Aquilia knew, in particular, a claim for compensation in the event that «a slave who had been instituted heres by an extraneus but had not yet entered, so that the hereditas was lost»[138]. 
64.  Interestingly, Zimmermann explains that «[t]he classical [Roman] lawyers did little to develop and systematize […] [the damage assessment] area of the law. Assessment of quod interest was largely left to the individual iudex, about whose activity, in turn, we hardly possess any sources. All we can do, therefore, is to list a variety of items that were capable of being included sub titulo quod interest»[139]. With regard to such items, Zimmermann states that in the event of non-performance the plaintiff’s loss of profits could be included.[140] 
65.  To name just two other sources from the abundant literature dedicated to Roman law, Knütel is also of the opinion that a compensation for loss of profits could be claimed under Roman law[141], as is Pichonnaz[142]. 
66.  It is thus interesting to recognize that the need to compensate a plaintiff in certain situations for loss of profits was apparently already developed by Roman law. The legal concept of expanding recoverable losses from the direct form of damnum emergens to a financial damage category that is much more abstract and, at least to a certain degree, hypothetical is therefore very old, showing that depending on the circumstances the feeling and need for justice requires that a loss of profits is compensated.
B. The comparative law perspective
67.  Before we turn to the core topic of this thesis, it should be useful not only to have a look back and realize that already Roman law recognized loss of profits as a recoverable financial damage category, but also to have a brief look at how other legal orders than the Swiss one currently deal with this type of loss. For this reason, we will, in that order, briefly have a look at how German, French and English law deal with claims for loss of profits.
1. The lost profits concept in German commercial law
68.  German private law is interesting in the present context because unlike Swiss law it knows a specific provision expressly dealing with loss of profits. In an English translation[143], § 252 of the GCC, having the title lost profit («Entgangener Gewinn»), reads as follows:
«The damage to be compensated for also comprises the lost profits. Those profits are considered lost that in the normal course of events or in the special circumstances, particularly due to the measures and precautions taken, could probably be expected.»[144]
69.  The first sentence of the above-quoted § 252 of the GCC only has a declaratory function, since the in principle recoverability of lost profits already derives from § 249(1) of the GCC[145], which is the basic provision in German damages law.[146] 
70.  The function of the second sentence of the provision at issue (§ 252 of the GCC) is to facilitate the proving of lost profits.[147] The plaintiff only has to demonstrate the factors from which result, pursuant to the ordinary course of events or according to the specific circumstances of the matter, that the claimed profit would probably have been made.[148] Such proof shall not be subject to overly strict requirements.[149] The predominant opinion would seem to defend the position that a preponderant probability (überwiegene Wahrscheinlichkeit) for the occurrence of the claimed loss of profits is sufficient[150], some courts having even ruled that a 51% probability is sufficient, i.e., that it is sufficient that it is more likely that the plaintiff would have made the relevant profit than that he or she would not have made it[151]. In this context, Rüßmann makes the interesting comment that the second sentence of § 252 of the GCC has been enacted by the German legislator not to introduce a lowering or facilitating of the burden of proving a loss of profits, but rather to cut down on the courts’ very free financial damage estimations based on § 287 of the GCCP[152], which relates to procedural issues of the determination of claimed financial damage and gives to the court a very wide discretion in the estimation of the asserted financial damage.[153]
71.  The second sentence of § 252 of the GCC shall not limit the recoverability of lost profits. In other words, a plaintiff may, subject to the general condition of the adequate causality, also claim the compensation for unusual profits, provided that he or she provides full evidence.[154]
72.  The basic idea of § 252 of the GCC is to put the creditor into the economic position in which he or she would be in had the damaging event, i.e., the relevant violation of a contractual obligation[155] or the relevant illicit act[156], not taken place.[157]
73.  Regarding how German case law puts the above-mentioned basic idea into practice, it is interesting to note that it has been retained that if it has been established that the plaintiff incurred a significant, but not quantifiable loss of profits, usually the circumstances should permit the estimation of a minimum financial damage amount.[158]
74.  As far as the definition of recoverable types of lost profits is concerned, it has been ruled that the mere potential chance of winning in a lottery is not actionable.[159] Also, it has been decided that in a horse race it does not correspond to the ordinary course of events that the favorite horse actually wins the race.[160]
75.  In contrast, it has been decided by German courts that in commercial relationships it corresponds to the ordinary course of events that the trader can purchase or sell marketable goods at their market price.[161] Therefore, the trader can claim as abstractly determined compensation the difference between the market price and the contractually agreed price or its costs of production.[162]
76.  Further, it has been ruled that if a bank is deprived of a sum of money it can be assumed that pursuant to the ordinary course of events the bank would have invested the amount and would have made a profit on it.[163] The loss of profit is calculated as an average profit that is determined by the types of businesses carried out by the bank.[164] Alternatively, the bank can limit the claim for loss of profits to the standard market interest rate paid on the investment type that would have yielded the lowest return for the bank.[165]
2. The lost profits concept in French commercial law
77. As German civil law French civil law does as well know a provision that expressly refers to loss of profits. In an English translation, Art. 1149 of the FCC[166] reads as follows:
«Damages due to a creditor are, as a rule, for the loss which he has suffered and the profit which he has been deprived of, subject to the exceptions and modifications below.»[167]
78.  This provision sets forth the principle that recoverable types of financial damage may also consist of loss of profits under French damages law.[168] However, it does not contain any indications as to what extent and under which conditions lost profits may be claimed under French law. Consequently, as in other jurisdictions, such specifications have to be provided by the courts’ jurisprudence.[169]
79.  Hereinafter, a certain number of French court decisions related to Art. 1149 of the FCC are summarized to outline certain situations in which damages for loss of profits are awarded by French courts:
–  (i) The commercial chamber of the French Cour de Cassation confirmed in its judgment dated 12 June 1967 the following considerations of the lower court[170]: In violation of the contract entered into with the claimant, a producer of certain machinery, the defendant cancelled the order of an important number of such machinery. The lower court awarded damages to the claimant, corresponding to the profit that it would have made on the sale of the mentioned machinery to the defendant.
–  (ii) In a judgment dated 4 June 1970 the court of appeal of Grenoble awarded compensation for loss of profits in the following situation[171]: The defendant leased business space owned by him to the claimants, a couple, who operated a grocery store in the rented space. Following water damage caused to the claimants’ store because of a poorly maintained roof, the claimants sued the defendant for various losses, including loss of profits.
–  (iii) Pursuant to a judgment of the first civil division of the Cour de Cassation dated 2 May 1972[172], a French court of first instance awarded compensation for loss of profits to a doctor (claimant) in an amount of French Francs 500’000, under the following circumstances: The claimant, a surgeon, had contractually agreed with a French hospital (defendant) that he could dispose of a certain number of hospital beds for his clients. Following an unlawful termination of such agreement, which resulted in the claimant’s premature eviction from the hospital on 15 September 1967, the court of first instance awarded the claimant the aforementioned damages, in a judgment dated 10 February 1970, with the motivation that the unlawfully excluded claimant had sustained an important reduction of his revenues in the period from 1967 to 1970.[173] This first instance judgment has been upheld by the appeal court in Paris and by the Cour de Cassation.
–  (iv) In a strongly simplified form, the court of appeal of d’Agen was confronted in its judgment of 12 October 2004 to the following situation[174]: A notary public had omitted to secure his client’s right to a pension by registering it in a certain public registry. Because of this omission, the client lost a certain portion of her pension claim. Had the notary public taken the necessary arrangements, his client’s claim would have been privileged and protected. The court of first instance and the court of appeal of d’Agen ruled that the notary public has to indemnify his client on the basis of Art. 1149 of the FCC for the corresponding loss of income. 
–  (v) In relation to its judgment dated 22 January 2008 the court of appeal of Nîmes was confronted to the following (simplified) facts[175]: The defendant, the owner of a house, had mandated the claimant, a real estate broker, to find a buyer for her house, at a price of EUR 210’000, including a sales commission of EUR 12’000. The claimant found a couple willing to buy the house at the mentioned price. However, the defendant not only refused to sell the house to such couple, but even convinced the couple to buy another house from her, i.e., to renounce to buy the house in relation to which the defendant had entered into the brokerage agreement with the claimant. Applying Art. 1149 of the FCC, the court of first instance ordered the defendant to pay damages of EUR 12’000 to the claimant, which corresponds to the sales commission that would have been due to the claimant under the brokerage agreement had the defendant not unlawfully breached such arrangement. The court of appeal of Nîmes agreed and confirmed such decision.
–  (vi) In its judgment dated 25 May 2011[176] the court of appeal of Versailles confirmed a first instance decision that ordered an employer to pay damages to the employee for premature termination of the employment agreement. Applying Art. 1149 of the FCC, the compensation awarded to the employee corresponded to the salaries that the employee would have received in the event of a proper termination of the employment agreement. 
–  (vii) The court of appeal of Rennes awarded loss of profit damages in its judgment of 26 November 2013, in the following situation[177]: The claimant’s customers in China refused to accept and pay for defective goods delivered by the defendant. The price obtained for such goods in an emergency sale was below the price agreed with the claimant’s Chinese customers. The court of appeal of Rennes ordered the defendant to compensate the claimant for such loss of profits.
80.  In light of the court decisions summarized above, it is safe to state that French courts apply Art. 1149 of the FCC to the effect that damages for loss of profits are awarded on the basis of this provision. 
81.  Interestingly, it has to be pointed out that – unlike under German commercial law discussed in the previous chapter[178] – not only loss of profits (gain manqué) but also the so-called loss of an opportunity (perte de chance[179]) may be claimed as damages pursuant to Art. 1149 of the FCC.[180] It would appear that a perte de chance is delimited from a gain manqué by the probability of occurrence of the favorable scenario: If the prospect of gains is certain to occur, one would speak of a loss of profit (gain manqué) that is, in principle, to be fully compensated[181]; if it is not certain that the profit could have been made, one would refer to a loss of an opportunity (perte de chance) which is only to be compensated partially[182].[183] Or as the Cour de Cassation formulated it in a decision dated 7 January 2014: A compensation for loss of profits presupposes that the emergence of the profits is certain and not affected by any uncertainties.[184] 
82.  A judgment of the court of appeal of Limoges dated 21 December 2015 shall be summarized below, in a simplifying fashion, to further illustrate the above-mentioned distinction, and to explain that a compensation for a loss of an opportunity may be awarded even though the profit allegedly lost could not be proved by the claimant[185]:
83.  The defendant in the above-mentioned judgment has been found to have violated its contractual obligations vis-à-vis the claimant by delivering an unsuitable software system to the latter. The claimant asked, inter alia, to be compensated for loss of profits, resulting from a reduction of its revenues, which allegedly was due to the unsuitable software system slowing down its economic activity. The court of first instance had sustained such claim, but the court of appeal concluded that the claimant has not proven that the relevant loss of turnover was due to its problems with the unsuitable software system delivered by the defendant. The court of appeal therefore overturned the first instance judgment in this regard, and denied the claimant’s alleged loss of profits. Notwithstanding, the court of appeal retained that the reduced and unsatisfactory performance of the relevant software system did take away from the claimant the possibility to develop its business activity, to improve its competitiveness, and to consolidate its position vis-à-vis its competitors.[186] Because of such perte de chance the court of appeal granted the claimant 30%[187] of the alleged loss of profits.[188] 
84.  To delimit a recoverable perte de chance from non-recoverable purely speculative profits it is stated that the perte de chance must represent an actual and definitive loss of a favorable opportunity.[189] In other words, the occurrence of the favorable scenario, although not certain, must still be quite probable, and purely speculative profits cannot be claimed on the basis of Art. 1149 of the FCC.[190]
85.  The above-mentioned delimitation can be illustrated by the treatment of claims for damages that are based on the assertion that the possibility to win a civil action has been lost because of counsel’s negligence, for example by counsel not filing (in time or at all) an appeal: Pursuant to the Cour de Cassation, the question whether the lost opportunity to win a civil action is sufficiently probable is to be determined in light of such action’s chances of success had the omitted procedural step been taken.[191] In other words, no perte de chance may be retained if the chances of success of the relevant civil action (that has been made impossible by counsel’s negligence) are not to be qualified as being serious[192] or at least reasonable[193].
86.  It is further interesting to note that under Art. 1149 of the FCC the courts also grant compensation for losses of opportunities (pertes de chances) that are not quantifiable, which gives such compensations the character of compensations for non-material damage. In this regard, reference can, for example, be made to a judgment of the court of appeal of d’Aix-en-Provence dated 16 October 1987, in which it granted the claimant a compensation for his perte de chance to recover from the negative effects of a surgical intervention.[194] More specifically, following a surgical intervention performed by the defendant, the claimant suffered from facial paralysis and vision problems. The court of appeal of d’Aix-en-Provence retained that the defendant had performed the surgical intervention correctly, but had failed to inform and urge the claimant to swiftly undergo a further intervention to try to correct the mentioned health issues caused by the first intervention. Pursuant to the court, had the claimant urgently undergone a further surgical intervention there would have been a reasonable probability («probabilité raisonnable») that the health problems at issue could have been reduced. Because the claimant had lost such chance to improve his health condition the court of appeal of d’Aix-en-Provence awarded him a certain amount of damages.[195]
3. The treatment of lost profit claims under English commercial law
87.  Unlike German and French law, which, as has been discussed above, both know statutory provisions that deal with claims for loss of profits, in English law contract damages are a common law remedy, having their source primarily in case law[196] rather than statutes.[197]
88.  In principle, damages for lost profits deriving from a breach of contract may be claimed under English law, pursuant to «[t]he basic rule that the claimant is to be put in the position it would have been in but for the breach»[198].[199] This basic rule equally applies to tort and contract claims.[200] 
89.  The basic formula to determine the relevant loss of profits can, for example, be worded as follows: The damages claim «is for the amount by which the revenue was decreased by the breach, plus any increase in costs as a result of the breach, less any cost savings as a result of the breach»[201].
90.  As far as the burden of proof for the loss of profits is concerned, the claimant has to prove the amount of loss and its causation.[202] In this regard, the basic principle is that the claimant must provide the court with such evidence which is reasonably available to it, «as otherwise the court may find the loss unproven»[203].[204] Having said that, English courts take into consideration that lost profits are sometimes difficult to prove. Therefore, English courts are, in principle, willing to make a reasonable assessment and to tolerate a certain level of uncertainty as to the evidence[205], although they will not simply guess the possible loss[206].[207] 
91.  For example, in construction and other large project cases it would often be unreasonable to expect the contractor to retain and produce specific evidence of each and every expenditure caused by the employer’s breach of contract. In such cases, the standard approach, accepted in English practice but not discussed in case law, is to use certain weighted averages and best estimates to determine a certain expenditure on particular employees or material.[208]
92.  Interestingly, as under French law, English law also knows a loss of a chance doctrine[209] that, as it would appear, does not only apply to contract, but also to tort cases[210]. This doctrine has been applied, inter alia, in respect of claims against solicitors for professional negligence.[211] One of these cases, referred to as Hall v. Meyrick, is briefly summarized below[212], to illustrate the application of the loss of a chance concept by English courts: 
«In Hall v. Meyrick the defendant failed to warn the plaintiff that her marriage would revoke a will made in her favour by her intended husband. The marriage took place and two years later the husband died intestate. The plaintiff claimed damages on the ground that, owing to the absence of warning by the defendant, she failed to take steps to obtain a new will from her husband after the marriage, and thus lost ‘the chance or opportunity to secure (the) benefits of such a will.’.»[213] 
93.  Despite the circumstance that her claim was subject to certain contingencies (i.e., the husband being willing to make a new will, etc.), the court of first instance held that the claimant «was entitled to recover for loss of the chance, but, on account of the various contingencies, not to the full difference between the value of her interest under a will leaving her everything and the value of her interest in intestacy».[214]
C. Conclusions
94.  The short digression above into Roman law and some jurisdictions other than the Swiss one shows two things: First, that the need to compensate at least certain types of lost profits is old, going back to the ages of the ancient Romans. Second, that although the need to take into account lost profits, at least to a certain extent, appears to be felt universally the exact conditions under which this is done vary from jurisdiction to jurisdiction. In other words, different jurisdictions answer differently to what extent compensation for loss of profits can be claimed. For example, in contrast to Swiss commercial law, English law knows a loss of a chance doctrine, and French law even grants, under certain circumstances, compensation for losses of opportunities (pertes de chances) that are not quantifiable, which gives such compensations the character of compensations for non-material damage. 
 
 






IV. RECOVERABILITY OF LOST PROFITS UNDER SWISS COMMERCIAL LAW
A. Introduction and overview
95.  Following the short and compressed introductory overview of some principal features of Swiss damages law, and a short digression into historic and comparative law perspectives, we now turn to the actual topic of this dissertation, the recoverability of lost profits under Swiss commercial law. 
96.  That lost profits do, as a matter of principle, qualify as a category of financial damage under Swiss commercial law, which is recoverable, is the general consensus among Swiss legal scholars.[215] However, what is not that clear, and what is often difficult to determine in practice, is to what extent lost profits are recoverable under Swiss law. Typically, Walter Fellmann and Andrea Kottmann state in their commentary on Swiss civil liability law that in relation to the loss of profits issue there are questions upon questions or, in German, «Fragen über Fragen».[216] 
97.  In order to reach certain conclusions in this regard the author has made an in-depth study of the relevant SFT jurisprudence, and of certain cantonal court cases, which are summarized in chronological order in the following section (section IV.B below). Studying the relevant precedents in chronological order has certain advantages (see para. 103 below) and permits a deep understanding of, in particular, the SFT’s jurisprudence regarding the lost profits financial damage category. 
98.  Following (and on the basis of) the presentation of the above-mentioned case law, the present topic will be discussed in a thematic approach (section IV.C below). In this regard, we will, in a first step, discuss some fundamental general aspects of the lost profits concept under Swiss commercial law. In a second step, we will summarize Swiss jurisprudence in respect of certain specific types of lost profit claims, for ease of reference and to further specify and illustrate under which conditions compensation for loss of profits can be claimed under Swiss damages law.[217] In a third step, we will discuss the importance of the judge’s discretion in the application of the crucial Art. 42(2) of the CO, the key legal provision in the context of this thesis. Finally, in a fourth subsection, certain practical recommendations for loss of profit claims under Swiss commercial law are presented.
B. Court precedents regarding lost profit claims under Swiss commercial law
99.  As far as Swiss case law is concerned it is first to be pointed out that it is the Swiss federal bodies that have the competence to legislate in the field of civil law.[218] In other words, in Switzerland civil law is federal law, and the cantonal courts have to decide civil law claims filed with them, such as loss of profit claims, in conformity with federal civil law.[219] Now, the construction of Swiss civil law is ultimately and at least de facto determined by the SFT, given that: (i) the SFT is Switzerland’s highest court[220]; (ii) civil law decisions by cantonal courts can, in principle, be appealed to the SFT[221]; and (iii) that if the SFT remands a case to the lower cantonal court for further determinations and decision the lower cantonal court is bound by the SFT’s legal considerations expressed in its decision[222].[223]
100.  The determination whether in a specific case the asserted financial damage has been proved is based on the cantonal court’s assessment of evidence that involves discretion. The SFT corrects such determinations only in case of qualified mistakes.[224] However, the SFT examines and, if necessary, corrects freely the criteria used by the lower cantonal courts when calculating the financial damage claimed.[225] With regard to lost profit claims this means that the definition of profits as well as the method of calculating profits are examined by the SFT without restrictions.[226]
101.  For the above reasons, and in light of the extensive SFT jurisprudence regarding loss of profits claims, which regularly includes a summary of the lower court’s assessment of the asserted financial damage[227], it is not necessary for the purposes of this thesis to examine all the cases issued by the numerous cantonal civil courts[228], which would represent an enormous number of cases. Rather, as far as cantonal judgments are concerned, a selection dictated by concerns of efficiency and practicality has been made: For this thesis the author has reviewed and taken into consideration those cantonal court decisions that are available in the Swiss legal database Swisslex[229] and which are related to «loss of profits» («entgangener Gewinn») as well as to Art. 42(2) of the CO.[230]
102.  For the reasons set forth above we conduct our analysis of Swiss case law by examining principally the SFT’s jurisprudence, and additionally only a limited number of cantonal court decisions, relating to loss of profit claims. 
103.  Following the court decisions chronologically, as they are set forth below, allows, in particular, to (in random order): (i) obtain a more complete overview of the relevant jurisprudence, since not all decisions chronologically set forth below are discussed in this thesis’ thematic part further below and/or at least not in the same degree of detail; (ii) get a feel for the case-specific assessments made by the SFT and certain cantonal courts in light of the relevant factual circumstances, especially in which situations and under what circumstances the SFT tends to sustain the discretion used by the lower instances, and, conversely, when it tends to interfere in the lower instances’ use of discretion; (iii) get an idea of how often the courts, importantly the SFT, had to deal with the issue of lost profits over the last decades; (iv) follow the development of the jurisprudence regarding this topic; and (v) get an impression in which situations the issue of lost profit claims most frequently arises. 
104.  The presentation below of the jurisprudence relating to lost profit claims under Swiss commercial law also has the positive effect of giving access to such jurisprudence in English, which, pursuant to the author’s knowledge, has not been available before.
1. DFT 21 I 81
105.  This judgment dated 31 January 1895 does not relate to a contractual or extra-contractual damages claim based on the CO, but to a claim for damages, including lost profits, based on the then in force Swiss Federal expropriation law dated 1 May 1850[231]. The judgment does, however, contain noteworthy considerations related to lost profit claims, namely because the relevant Art. 23(2) in the mentioned expropriation law[232] in essence states that the party expropriating a person has to compensate such person for the financial damage resulting from the expropriation, which is a cause of action very similar to the relevant provisions in the CO, in the sense that the mentioned Art. 23(2) basically contains the same elements as the relevant provisions in the CO, i.e., a damaging event, being the expropriation, a financial damage, and the causal link between such financial damage and the expropriation.
106.  The factual background to this SFT judgment dated 31 January 1895 can be summarized very briefly as follows: A renowned surgeon had purchased a piece of land to build on it, inter alia, a private hospital.[233] Due to an expropriation in favor of the «Schweizerische Centralbahn», which was a privately owned Swiss railway company that has been merged into the Swiss railway company SBB in 1902[234], such hospital could, however, not be built.[235] The surgeon had reserved the right to claim damages against the expropriating company, and, after his death, his two children, as his heirs, filed a lawsuit against the railway company for damages (including lost profits) with the SFT[236].[237]
107.  In relation to the above-mentioned lost profit claim the SFT made the following interesting statements: In the proceedings before it the SFT had heard three witnesses, who were familiar with the local circumstances, to determine the likelihood that the claimants’ father, who, as mentioned, had been a successful surgeon, could have launched a successful private clinic on the expropriated piece of land.[238] Based on the statements made by these witnesses the SFT concluded that it is doubtful whether the surgeon’s private clinic would have been profitable.[239] The SFT did, however, not completely reject the claim for loss of profits on this basis, presumably because the relevant surgeon did apparently have a large clientele and an excellent reputation. On the contrary, the SFT impliedly retained that the surgeon could have run a profitable private clinic, but only as long as he would have run it personally. Assessing and estimating the probable period between the completion of the private clinic and the surgeon’s death, which extended only to a few months, the SFT granted the claimants a reduced amount for profits lost during such period.[240] 
108.  Two aspects would seem to be especially interesting concerning this judgment: First, the SFT has not been too strict concerning the proof of the probable profitability of the relevant planned enterprise. Second, the SFT would seem to have made a rather free estimate of what the lost profit could have been. As we will see further below, the SFT’s stance concerning loss of profit claims would appear to have become significantly more restrictive over time.
2. DFT 24 II 1
109.  This judgment dated 31 March 1898 is also related to an expropriation case determined on the basis of the then in force Swiss Federal expropriation law dated 1 May 1850. What is interesting in this judgment are the considerations by the SFT regarding the character of the claimant’s loss of profits claim. In essence, the claimant was the owner of a piece of land that blocked an adjoining property’s direct access to a street. Because of the expropriation the claimant’s neighbor got access to such street without having to negotiate a right of way with the claimant. The claimant asked to be compensated for the profit that he would have made by negotiating such right of way. The SFT considered the relevant factual circumstances and retained that under such circumstances the alleged potential profit was too uncertain to qualify as a recoverable financial damage.[241] 
3. DFT 26 II 328
110.  When the SFT rendered this judgment on 1 June 1900 the CO dated 30 March 1911 had not yet been passed by the Swiss legislator. DFT 26 II 328 had been rendered on the basis of, in particular, Art. 110 of the oCO[242], which, safe for an editorial modification[243], basically corresponded to Art. 97(1) of the CO today in force. 
111.  The factual situation presented in this SFT judgment in essence consists of an international sales und purchase agreement between a Dutch seller and a Swiss buyer under which the Dutch seller failed to deliver the contractually agreed goods.[244] 
112.  Among other items the buyer claimed lost profits from the seller, because had the seller honored the agreement and delivered the agreed goods the buyer could have resold the goods at a higher price.[245] Both cantonal instances protected the buyer’s claim for lost profits and granted it in toto.[246]
113.  In relation to the lost profits claim at issue the SFT’s legal considerations in DFT 26 II 328 consist, in particular, of the following elements[247]: The SFT stated that pursuant to Art. 110 of the oCO, the buyer has a claim for damages, which consists of the so-called «Erfüllungsinteresse,» i.e., the interest in the performance of the contract. In other words, the buyer under the relevant contract has to be put into the position in which the buyer would be in had the seller properly performed the contract. Such interest is to be calculated by deducting the value of the obligor’s obligation due under the contract (i.e., in casu the value of the goods that the seller failed to deliver to the buyer) from the value of the obligee’s obligation (i.e., in casu the purchase price agreed between the parties).
114.  With regard to the determination of the first of the above-mentioned elements, i.e., the value of the goods that the seller failed to deliver to the buyer, the SFT retained that because the parties to the contract are professional merchants the value of the goods is determined by the price that such goods had at the time when they should have been delivered to the buyer.[248] Referring to the price determined by the lower cantonal instances, which exceeded the purchase price agreed between the parties to the dispute, the SFT confirmed that the seller has to fully compensate the buyer for the claimed lost profits.[249]
4. DFT 33 II 172
115.  DFT 33 II 172 dated 2 February 1907 concerns a trademark dispute in the Swiss chocolate industry, in which the claimant had sued the defendant, among other things, for damages.
116.  In its above-mentioned precedent the SFT corrected the lower court’s judgment, in which the court had discharged the defendant from the claimant’s allegation of a trademark violation, and retained that the defendant had indeed violated the claimant’s trademark rights protected by the relevant statute.
117.  In relation to the claimant’s request for damages the SFT retained that it is to be presumed, in the sense of a natural and normal consequence, that a trademark violation causes a financial damage to the trademark owner.[250] The SFT further stated that in such cases the claimant is not in a position to quantify the financial damage sustained by it, and that, consequently, the court has to determine ex aequo et bono the damages to be awarded to the claimant.[251] 
5. DFT 34 II 258
118.  In this judgment dated 1 May 1908 the SFT had to examine a claim for damages based on a contract for work and labor. The work contract had been unlawfully terminated by the principal, and the contractor asked to be compensated for the financial damage deriving from such unlawful termination.[252] The contractor’s claim for damages was predominantly a claim for lost profits.[253] 
119.  The cantonal court of lower instance had reduced the contractor’s claim for loss of profits by roughly 20%[254], based on two considerations[255]:
–  (i) The contractor receives a considerable compensation for lost profits, without having to bear the business risk that would have been linked to the performance of the work contract;
–  (ii) The contractor could employ his workforce, whose capacity had been liberated by the termination of the work contract at issue, in other ventures to make a profit.
120.  The SFT rejected the contractor’s objection to these considerations, and confirmed that the above-mentioned factors have to be taken into consideration, and highlighted that the principal cannot be held liable for financial damage that the contractor could have avoided.[256] On that basis the SFT ruled that in light of the above-mentioned considerations the cantonal court of lower instance had not sufficiently reduced the contractor’s loss of profits claim, and that a reduction of roughly 50% of the amount claimed for lost profits is reasonable.[257]
6. DFT 39 II 640
121.  This SFT judgment dated 11 July 1913 concerns a trademark dispute. In a very comprised fashion, the SFT concluded that the defendants in the matter before it are guilty of infringing the claimant’s trademarks, and that they are, consequently, liable to the claimant for damages.[258] An important element of the total financial damage sustained by the claimant because of the mentioned trademark infringements were lost profits. Regarding the determination of the profits lost because of the trademark infringements the SFT referred to expert opinions rendered in the proceedings before the lower court, and determined that the reduction of the claimant’s sales on the Swiss market of its products has to be contributed almost exclusively to the defendants’ trademark infringements, because the period of reduced sales coincided with the duration of the trademark infringements.[259] Taking further into consideration other reasons that could have had an impact on the sales, and that the average profit made on the relevant products fluctuated, the SFT awarded the claimant a certain amount of damages for lost profits.[260] 
7. DFT 42 II 367
122.  This SFT judgment dated 12 July 1916 relates to the default of a seller under a sales and purchase agreement regarding the delivery of Spanish wine. The buyer of the wine asserted that he had resold the undelivered wine[261], and claimed lost profits from the defaulting seller[262]. 
123.  The SFT retained that on the basis of Art. 191(3) of the CO[263], applying to professional traders, the buyer was entitled to claim lost profits not by having to prove actual resales, but by claiming the difference between the purchase price under the above-mentioned wine delivery agreement and the market price prevailing at the time when the agreement should have been performed.[264] Referring to the opinion of a court-appointed expert, who confirmed that in the relevant market conditions the buyer could have resold the wine at the claimed prices, the SFT granted the entire claim for lost profits.[265]
8. DFT 43 II 214
124.  In this judgment dated 4 May 1917 the SFT had to consider a lost profits claim related to an agreement entered into by a Swiss (seller) and German party (buyer) regarding the sale and purchase of 50 tons of copper. Under such agreement the Swiss seller had delivered 10 tons of copper to the German buyer, but failed to deliver the remaining 40 tons of copper. 
125.  In relation to the loss of profits claim filed by the buyer, which had been rejected by the ZH Commercial Court, the SFT determined, inter alia, that the claimant (the buyer under the sale and purchase agreement) does not have to prove that there is a market price for copper in the sense of Art. 191(3) of the CO, but that the claimant may prove his financial damage (lost profits in relation to the undelivered 40 tons of copper) in other ways.[266] In this regard the SFT confirmed that the claimant’s approach to prove his loss of profits related to the undelivered 40 tons of copper (i.e., to, on the one hand, prove the actual resale price for the above-mentioned 10 tons of copper on the basis of filing a copy of the relevant sales and purchase agreement, together with, on the other hand, filing several correspondence with potential buyers to indicate possible resale prices for the undelivered 40 tons of copper) was, in principle, admissible.[267] However, the SFT retained that the claimed potential resale price for the 40 tons of copper was, on this basis, not sufficiently proved in casu.[268] 
126.  The SFT’s strict position regarding the proving of the claimed potential resale price was apparently due to the following two factors: First, the court had retained an expert, who had calculated in his or her expert opinion a lower possible resale price than the one claimed by the claimant.[269] Second, the German buyer had resold the delivered 10 tons of copper to a Swiss company, and the same would have happened with the undelivered 40 tons of copper. The SFT stated in this regard that such transactions are useless from the perspective of the Swiss economy and do only increase the Swiss industry’s production costs, and that this justifies to be strict with regard to the proof of the alleged important loss of profits.[270]
127.  On the basis of the above-mentioned considerations the SFT retained as the possible resale price the price determined by the court appointed expert in his or her expert opinion, and calculated the lost profit on this basis, i.e., deducting from the higher possible resale price, as determined by the expert, the contractually agreed price for the undelivered 40 tons of copper.[271]
9. DFT 43 II 784
128.  This SFT judgment dated 7 December 1917 is also related to a sales and purchase agreement, entered into between a Swiss seller and a German buyer on 27 March 1916. The product purchased and sold under this agreement was chocolate.
129.  The German buyer had resold the chocolate at a higher price three days after having entered into the above-mentioned contract with the Swiss seller that failed to deliver the chocolate.[272] In that sense the German buyer’s claim for lost profit in an amount of CHF 10’000 was clearly established, and both cantonal instances had granted the buyer’s claim, albeit only to a significantly reduced extent (CHF 4’000).[273] What makes this judgment nevertheless interesting are the following aspects discussed in it:
130.  First, the SFT expressly confirmed that a buyer like the claimant in the matter at hand does in principle not have to substitute the undelivered goods to being able to claim lost profits.[274] To find a substitute or alternative seller of the undelivered goods can only be asked from a buyer, under the heading of a duty to mitigate its loss, if and when such an obligation is reasonable under the relevant circumstances.[275]
131.  Second, using the discretion granted to it by Art. 43(1) of the CO[276], pursuant to which «[t]he court determines the form and extent of the compensation provided for loss or damage incurred, with due regard to the circumstances and the degree of culpability», the SFT confirmed the cantonal instances’ significant reduction of the claimant’s damages claim.[277] In this regard the SFT considered, in particular, that the transaction in question took place during World War I, in which an important portion of the German population was in miserable economic conditions. The profit of 20% that the buyer would have made thanks to the resale, had the seller delivered the chocolate, was considered to be excessive by the SFT under the given circumstances.
10. DFT 45 II 202
132.  The factual background to this SFT judgment dated 19 March 1919 can be summarized as follows[278]: The defendant, a machine manufacturer in Basle, had undertaken to construct 40 turning machines for a German customer (claimant), based on models and drawings provided by the customer. In connection with this agreement the defendant (machine manufacturer) had promised not to make and sell any such turning machine to any other customer. In violation of this contractual undertaking the defendant had built 17 turning machines pursuant to the claimant’s models and drawings, and sold such machines to certain buyers. After that out-of-court settlement discussions had failed the German customer sued the Swiss machine manufacturer for lost profits.
133.  The present judgment is interesting because of the SFT’s qualification of the nature of the claimant’s damages claim. In the cantonal proceedings the lower court had determined the amount of lost profits by basically trying to establish at which profit the claimant could have sold the 17 turning machines in the market had the defendant delivered such machines to him, not to its own customers.[279] In its judgment at issue the SFT ruled that the lower court’s mentioned approach to calculate the claimant’s loss of profits claim is wrong, because the claimant had a right to disgorgement of profits by the defendant, in other words, a right to appropriate himself the profit made by the defendant thanks to the sale of the 17 turning machines in violation of the above-mentioned contractual non-compete undertaking. Pursuant to the SFT, this right is based on Art. 423(1) of the CO[280], which is the Swiss law basis for claiming the disgorgement of profits made by a person who intervenes in a principal’s affairs not in the principal’s interests, but in the intervening person’s own interests.[281] 
134.  On the basis of its above-summarized legal reasoning the SFT remanded the matter to the cantonal lower instance to determine what profit the defendant had made by violating its contractual non-compete undertaking and selling 17 turning machines to its own customers.[282]
11. DFT 54 II 481
135.  In this judgment dated 21 November 1928 the SFT was confronted to the following situation[283]: A company had engaged a travelling agent for a fixed duration of three years. However, the day following the signing of the contract the travelling agent revoked the engagement, and refused to honor the contract, because his current employer had increased his compensation and thereby convinced him to stay. The company sued the travelling agent for damages, principally lost profits.
136.  The judgment at issue is interesting in that it approves the lower court’s approach to freely fix the damages, which mainly consisted of lost profits, by using, in application of Art. 42(2) of the CO, its discretion at full extent.[284] In this regard the SFT retained that although the claimant did not prove the exact amount of the financial damage sustained by it the facts presented by the claimant did allow the court to conclude that the claimant had indeed sustained a financial damage.[285] 
137.  Another interesting feature of the present judgment is the circumstance that the SFT ruled that the amount of the financial damage estimated by the lower cantonal court was significantly too low. Taking into consideration, on the one hand, the rude behavior of the defendant (travelling agent), which the SFT qualified as amounting to an important degree of culpability, and, on the other hand, the importance of the contract not honored by the defendant (fixed duration of three years, important guaranteed annual turnover) as well his excellent reputation as a successful travelling agent the SFT fixed an amount of damages six times higher than the amount retained by the lower court.[286] 
12. DFT 63 II 277
138.  This judgment dated 7 July 1937 is one of several important SFT precedents concerning the possibility to claim lost profits deriving from patent infringements. The relevant facts may be briefly summarized as follows[287]:
139.  The claimant in this case was Hans Wilsdorf, the founder of the Rolex watch manufacturing company. For the production of the wristwatch «Oyster» Mr. Wilsdorf had obtained a Swiss patent in 1927. This patent had been infringed by a Swiss manufacturer of watchcases, which delivered patent infringing watchcases to certain watchmakers. 
140.  With regard to his loss of profit Mr. Wilsdorf argued that had the defendant not sold its patent infringing product (watchcases) to certain watchmakers during a certain period of time, who used such product to manufacture and sell watches, the customers would have bought more or less the same amount of watches from Mr. Wilsdorf’s Rolex company.[288] In this regard the claimant asserted that the defendant had sold in total 620 patent infringing watchcases in the relevant period of time, and that this would correspond to the same number of unsold Oyster watches.[289] Multiplying the 620 unsold Oyster watches with the profit made by Rolex per Oyster watch at that time the claimant calculated a loss of profit in the amount of roughly CHF 10’000.[290] 
141.  Interestingly, the SFT accepted the claimant’s argumentation as convincing. Pursuant to the SFT, it had to be assumed that the claimant would have sold a number of watches more or less corresponding to the 620 patent infringing watchcases sold by the defendant to other watchmakers during the relevant period of time, had the defendant not manufactured and sold the patent infringing watchcases.[291]
13. DFT 69 II 139
142.  This precedent dated 13 April 1943 deals with Art. 377 of the CO[292], which sets forth the customer’s right under a contract for work to withdraw from the contract before the work is completed, against full indemnification of the contractor.
143.  The pertinent facts can be briefly summarized as follows[293]: The defendant had produced grenades for the French army since 1939. To manufacture such grenades the defendant ordered various components from different contractors, among them the claimant. On 4 June 1940 the defendant ordered the production and delivery of a certain amount of a grenade component from the claimant, to be delivered to the defendant during a period of 40 days. However, France and Germany having agreed on an armistice on 22 June 1940[294], the French army cancelled its grenade order placed with the defendant, what prompted the defendant to in turn cancel its order placed with the claimant, on 4 July 1940. The claimant thereafter sued the defendant for compensation.
144.  With regard to the claimant’s claim for compensation based on Art. 377 of the CO the SFT confirmed that the contractor, which is entitled to claim full compensation pursuant to Art. 377 of the CO, is also to be compensated for its loss of profits under the contract that has been cancelled by the customer.[295] 
14. DFT 78 II 432
145.  This SFT judgment dated 23 December 1952 concerns the interpretation of Art. 191(3) of the CO[296], more specifically, the construction of the term «market price» contained therein. 
146.  The seller in the dispute that led to DFT 78 II 432 had failed to deliver certain steel elements to the buyer, who claimed lost profits on the basis of Art. 191(3) of the CO, since both parties were professional traders. 
147.  The SFT’s interpretation of Art. 191(3) of the CO confirmed a large construction of the term «market price» contained therein, in the sense that the SFT determined that such market price does not necessarily have to be a stock exchange price that is based on price quotations, but that it is sufficient if it can be shown for a certain good that such good could have been sold at a usual price that can be determined objectively.[297]
148.  The SFT did not explain in this judgment what is to be understood by a usual price that can be determined objectively. It did, however, state that any price that is influenced by the seller’s or the buyer’s personal circumstances does not qualify as such a market price in the wide sense.[298]
149.  In summary, what the SFT ruled in this judgment dated 23 December 1952 is that between professional merchants it is justified to apply the alleviation of the standard of proof pursuant to Art. 191(3) of the CO not only when there is a market price in a narrow sense, based on regular and official price quotations, but also when the claimant can show that the relevant good could presumably have been sold at a certain usual price.
15. DFT 79 II 376
150.  With this important precedent dated 17 November 1953 the SFT changed its previous jurisprudence regarding the recoverability of lost profits under sales and purchase agreements. The factual backdrop to this precedent can be summarized as follows[299]:
151.  The defendant had sold 100’000 cans of sandwich spread to the claimant, at a price of USD 0.22 per can. The same day the claimant had resold the entire lot of cans to a third party, at a price of USD 0.30 per can. It had been agreed between the defendant and the claimant that the purchase price is to be paid upon receipt of a satisfactory certificate of inspection. The 100’000 cans did not pass this test, since the inspector detected streptococci and various microbes therein, and declared that the cans were not fit for human consumption. The claimant then sued the defendant for lost profits, essentially claiming the difference between, on the one hand, the mentioned acquisition price and, on the other hand, the mentioned reselling price. 
152.  In the precedent at hand it had not been disputed anymore that the relevant goods were defective, and that the buyer had, in principle, a claim for damages against the seller.[300] However, the SFT had to decide how to apply Art. 208 of the CO[301] to the buyer’s loss of profits claim.
153.  The issue put to the SFT is based on the distinction made by Art. 208(2) and (3) of the CO between so-called «direct» and «indirect» financial damage[302] caused to the buyer of defective goods. As derives from the wording of Art. 208(2) and (3) of the CO, for a certain type of financial damage sustained by the buyer because of defective goods, referred to as «direct» damage, the seller is liable regardless of his or her fault. In contrast, for «further loss or damage», referred to as «indirect» damage, the seller is liable only if he or she cannot prove that no fault was involved in the selling of the defective goods.
154.  In DFT 79 II 376 the seller (defendant) could prove that it had not committed any fault when selling the 100’000 cans of sandwich spread to the claimant, because the former could show that its supplier was a renowned exporter, and that the cans were normally controlled and accompanied by certificates confirming the healthiness of their content.[303] The claimant’s claim for lost profit hinged, therefore, on the SFT’s determination whether pursuant to Art. 208(2) of the CO a seller is liable for lost profits also, or whether, on the contrary, lost profits qualify as indirect financial damage that may be claimed only in case of fault of the seller (Art. 208(3) of the CO).
155.  After a discussion of the above-mentioned legal provision the SFT changed its former jurisprudence and determined that a seller is not liable for lost gains pursuant to Art. 208(2) of the CO, i.e., irrespective of his or her fault, but only if he or she cannot prove that the required diligence in connection with the selling of defective goods was not violated.[304]
16. DFT 79 II 409
156.  In this judgment dated 15 December 1953 the SFT dealt with an unfair competition dispute between, on the one hand, a company that was part of the Unilever group (claimant) and, on the other hand, the Swiss retail giant Migros (defendant). 
157.  In a nutshell, the claimant had sued the defendant for, among other things, damages, arguing that the defendant had, in its magazines, made unlawful comments about the claimant’s soap, the product at issue in this dispute. The lower cantonal instance, the ZH Commercial Court, as well as the SFT concluded that the defendant had violated the UCL, and the ZH Commercial Court had granted the claimant a compensation of CHF 5’000.
158.  In the proceedings before the SFT the defendant criticized that the claimant had not substantiated in any shape or form its alleged financial damage. Nevertheless, the SFT in essence stated in its judgment at issue that it is to be assumed pursuant to the ordinary course of things that the claimant has been damaged by the defendant’s unlawful comments, and that, consequently, it is not necessary to provide the court with further indications regarding the claimant’s financial damage.[305]
17. DFT 82 II 397
159.  This judgment dated 24 May 1956 is, in summary, based on the following facts[306]: The claimant is the owner of a piece of land that has, on one of its sides, an adjacent piece of land owned by the defendant on which the defendant has built several apartment houses. When erecting the apartment houses the defendant did not respect the minimum distance to be kept between such houses and the claimant’s piece of land, and the claimant, therefore, sued the defendant for damages.
160.  That the claimant has a claim for compensation in light of the situation summarized above has not been disputed in the case in question. However, what has been disputed is the amount of such claim.
161.  In the relevant proceedings an expert determined that because of the defendant’s above-mentioned violation of the legal obligation to keep a minimum distance between the two pieces of land the usable part of the claimant’s piece of land has been reduced by a narrow strip of land, being 39.5m long and 0.76m wide, i.e., encompassing 30m2.[307] On the basis of the expert’s determination of the value of the relevant piece of land of CHF 35 per square meter the lower court had fixed the compensation at CHF 1’050 (30m2 x CHF 35 = CHF 1’050).[308] This determination of the amount of the financial damage has not been criticized by the SFT.
162.  However, the cantonal lower court had granted the claimant an additional compensation in the amount of CHF 9’000, on the basis of, in a simplified version, the following reasoning[309]: The claimant erects apartment buildings on the grounds owned by him, which he rents. Such investments made by the claimant do, consequently, provide him with a return. Because he cannot use the above-mentioned strip of land of 30m2 to make such investment, the defendant not only has to compensate the claimant for the above-mentioned value of the strip of land, but also for the space above such strip of land. Regarding the value of such space the cantonal court determined that such value corresponds to the pro rata portion of the total costs to build apartment buildings on the piece of land.
163.  The SFT dismissed such reasoning. With regard to the lower court’s point that the claimant has been deprived of a possible profitable investment the SFT stated that any compensation for lost profit may only be claimed if and to the extent that the asserted lost profit is either customary or is in any other fashion a certain prospect (in German: «[…] üblichen oder sonstwie sicher in Aussicht stehenden Gewinn […].»).[310] This formulation of the «üblichen oder sonstwie sicher in Aussicht stehenden Gewinn» has been repeated by the SFT in various decisions.[311]
164.  With regard to the above-described additional compensation in the amount of CHF 9’000 the SFT discussed different points why the loss alleged by the claimant is not to be qualified as being customary or in any other way a certain prospect, but rather purely hypothetical and questionable.[312] 
18. DFT 83 II 154
165. This precedent dated 26 March 1957 concerns a case of unfair competition, in which the SFT has been willing to approve the application of Art. 42(2) of the CO to a claim for loss of profits, which was not supported by any factual indications of the existence and importance of the asserted loss of profits.[313] 
166. It is to be assumed that the SFT’s above-mentioned generous application of Art. 42(2) of the CO was, at least in part, triggered by the circumstance that the defendant in the relevant matter had slavishly imitated the claimant’s product[314] and thus intentionally committed an act of unfair competition against the claimant[315]. 
167.  The SFT retained in this precedent that it is very difficult to quantify the financial damage incurred by the claimant in cases of unfair competition like the present one, and that, therefore, it must be sufficient for the application of Art. 42(2) of the CO if pursuant to the ordinary course of events and general experience of life it is to be assumed that the claimant sustained a certain financial loss.[316] 
168.  Interestingly, in the precedent at issue the SFT considered that the lower court’s ex aequo et bono assessment of the financial damage sustained is too low. The SFT, therefore, increased the cantonal court’s damage estimation by over 60%, applying Art. 42(2) of the CO.[317]
169.  With regard to this precedent it is to be highlighted that in later judgments the SFT has significantly tightened its above-described practice of applying Art. 42(2) of the CO to unfair competition cases. As will be explained further below[318], not providing the court with any indications at all regarding the existence and importance of the alleged loss of profits will, pursuant to the SFT’s current practice, for certain preclude the court from applying Art. 42(2) of the CO.[319]
19. DFT 89 II 214
170.  The SFT took a strict position in this judgment dated 25 June 1963 concerning the proof of lost profits.
171.  The relevant facts of this dispute can be very briefly condensed as follows[320]: The claimant alleged that the defendant had not honored a contractual undertaking to deliver certain works of art which the seller could have sold with a profit. Art. 191(3) of the CO, which applies only to sales and purchase agreements between professional merchants, did not apply to this contractual relationship.
172.  The SFT rejected the claimant’s loss of profits claim for lack of sufficiently specific indications that the claimant could have made the alleged profit by reselling the relevant works of art. More specifically, the SFT stated that to prove lost profits the claimant has to substantiate concrete elements that would have led to the profits, i.e., planned sales to specific persons at specific prices.[321]
173.  It is to be presumed that the SFT’s strict stance summarized above has been triggered by the total lack of specifics of the relevant claim. Pursuant to DFT 89 II 214, the claimant did not provide any specific elements in relation to the alleged potential sales and profit margins, but simply offered the witness testimony of an alleged expert, and asked the court to commission an expert opinion.[322]
174.  In this judgment dated 25 June 1963 the SFT also formulated a strict position regarding Art. 42(2) of the CO, much stricter than in DFT 54 II 481 discussed further above, in the sense that the SFT stated that this provision is applicable only if the financial damage sustained can, by its nature, not be proved (see, in this regard, para. 19 above and paras. 385 et seq. below). The SFT took the position that, by its nature, it is not impossible to prove the profit lost by the non-delivery of certain art works.[323]
20. DFT 96 II 192
175.  In this precedent dated 27 October 1970 the SFT confirmed DFT 69 II 139 presented further above, in which it had retained that the contractor, which is entitled to claim full compensation pursuant to Art. 377 of the CO, is also to be compensated for its lost profits under the contract that has been cancelled by the customer.
176.  In the precedent at hand the SFT was, in a comprised fashion[324], confronted to a work contract pursuant to which the contractor had to erect certain buildings. The owner cancelled the work contract prior to its completion, and the contractor sued the owner for full compensation pursuant to Art. 377 of the CO.
177.  The SFT not only confirmed that the contractor’s full compensation pursuant to Art. 377 of the CO includes the loss of profits[325], but then discussed the two possibilities presented by Swiss scholars how to calculate the full compensation[326]: 
178.  According to the so-called deduction method, the starting point is the work price agreed by the parties to the contract. From such price are to be deducted the costs saved by the contractor due to the circumstance that it did not have to complete the work. Additionally, is also to be deducted the profit that the contractor could make under another contract(s), or which it intentionally omitted to make, having in mind that the contractor was freed up earlier than anticipated.
179.  The approach of the so-called positive method consists of establishing the contractor’s total actual costs spent under the work contract up to its early cancellation by the owner. To that amount the contractor’s gross profit is added, which the contractor would have made on the completed work, pursuant to, principally, the work contract, i.e., pursuant to the compensation fixed therein.
180.  The SFT has not yet decided which of the two above-mentioned calculation methods is to be preferred. In DFT 96 II 192 it stated that on the basis of the same facts both methods lead to practically the same result, and that the calculation method is to be chosen in light of the circumstances of the case, namely the available evidence.[327]
181.  In the precedent at hand the SFT calculated the total compensation due to the contractor pursuant to both the deduction method and the positive method, and it thereby showed that both methods lead to the same amount of compensation[328] that, as the SFT mentioned in a later precedent, shall put the contractor in the financial position it would be in had the contract not been cancelled prior to its completion[329].
21. DFT 97 II 169
182.  This judgment dated 16 March 1971 relates to the possibility to claim lost profits deriving from patent infringements. The factual background to the precedent at hand can be summarized as follows[330]: The claimant, a US based company, was the holder of a Swiss patent that had been violated by the Italian defendant. In its lawsuit before the Commercial Court of the Canton of Aargau the claimant asked the court, among other things, to order the defendant to compensate the claimant for its financial damage. 
183.  In its considerations the SFT pointed out that in order to obtain financial compensation the holder of a patent has two alternative causes of action against the patent infringer: the patent holder may either claim damages, or it may claim the disgorgement of profits made by the patent infringer, based on Art. 423(1) of the CO, i.e., the legal concept of the «Geschäftsführung ohne Auftrag» or «gestion d’affaires sans mandat», where a person intervenes in a principal’s affairs not in the principal’s interests, but in its own interests.[331]
184.  With regard to the first of the above-mentioned alternative causes of action, i.e., a claim for damages, the SFT confirmed that the profits made by the patent infringer may constitute an indication of the financial damage sustained by the patent holder.[332]
185.  In the dispute that led to DFT 97 II 169 the claimant had claimed damages, not the disgorgement of profits made by the defendant thanks to infringing the claimant’s patent.[333] To substantiate its claim for damages the claimant had filed with the court an itemization of the profits made by the defendant. The claimant had, however, not directly substantiated its loss of profit deriving from the patent infringement. It had simply claimed that its financial damage is greater than the profits made by the defendant. In its considerations the SFT explained that this is not sufficient to properly substantiate a damages claim, and it discussed the incongruence in the claimant’s argumentation[334]: If a patent holder claims damages it has to substantiate and prove its financial damage. It can do so by, for example, demonstrating that without the patent infringement it could have carried out the defendant’s business, and that the patent holder would have made at least the same profit.[335] If, however, the patent holder does neither advance any specific arguments nor any evidence to prove the loss of profits sustained by it no damages claim may be granted to it. 
186.  Despite the incongruence of the claimant’s course of action described above the lower court had (partially) granted the claimant’s claim as a disgorgement of profits claim, which has been approved by the SFT.[336] 
22. DFT 98 II 325
187.  This judgment dated 27 June 1972 relates to another case of patent infringement in the Swiss watch industry[337]: The claimant, the watch manufacturing company Vulcain, was the holder of a Swiss patent, used in the production of a watch named «Cricket». This watch was imitated by various watch manufacturers, and the claimant sued various of them to claim damages deriving from the violation of its patent.
188.  The lower court had fixed the claimant’s loss of profits at CHF 15 per counterfeited watch sold in the market.[338] In this regard the SFT retained that the lower court had determined the profits lost by the claimant relying on the profits made by the defendants.[339] 
189.  In its considerations the SFT remarked that it is difficult to precisely determine the amount of the financial damage sustained in cases as the one at hand.[340] In the same context the SFT also commented that the lower court, being seated in a region with many watch makers, is savvy in the watch manufacturing business.[341] As a result of its considerations the SFT endorsed the lower court’s ex aequo et bono determination of the claimant’s lost profits, where the lower court had, as mentioned, relied on the profit per counterfeited watch made by the defendants.[342]
23. DFT 104 II 198
190.  The background to this important SFT judgment dated 26 June 1978 is a sales and purchase agreement of 2 April 1971 related to a parcel of land that the seller failed to transfer to the buyer, as agreed in the contract. Instead of transferring the parcel of land to the buyer the seller sold such parcel to another person on 10 May 1972.[343] 
191.  The buyer sued the seller for damages that the first cantonal court, a district court, determined as follows: On the basis of an opinion rendered by a court appointed expert it fixed the market value of the parcel of land as per 10 May 1972 at CHF 570’000.00. From this amount it deducted the lower purchase price agreed by the parties, CHF 326’800.00. Pursuant to the district court, the difference of these amounts, i.e., CHF 243’200.00, is the financial damage sustained by the buyer by virtue of the seller’s nonperformance of the sales and purchase agreement.[344] 
192.  The above-mentioned approach by the district court to determine the buyer’s financial damage has been approved by both the higher cantonal court of appeal and by the SFT. In this regard the SFT stated that it is not relevant whether the buyer would have resold the parcel of land or used it himself to build something on it; the mere fact that, pursuant to the expert opinion, the parcel’s market value increased to CHF 570’000.00 until 10 May 1972 represents a financial damage to the buyer, because had the parcel been transferred to him as contractually agreed the buyer’s fortune would have increased accordingly.[345]
193.  In the judgment summarized above the SFT also referred to Art. 42(2) of the CO, pursuant to which the judge may estimate the asserted financial damage in situations in which a specific proof of the financial damage sustained is not possible. In this context the SFT in essence stated that if there are objective criteria to guide the judge’s discretion a specific financial damage amount may be estimated by the judge pursuant to Art. 42(2) of the CO.[346] The SFT further stated that this applies particularly with regard to the determination of lost profits, which has a hypothetic character and is principally determined by the ordinary course of events.[347] 
24. DFT 105 II 87
194.  The above-mentioned statement by the SFT, contained in DFT 104 II 198, in relation to the application of Art. 42(2) of the CO in the context of determining the importance of lost profits has been confirmed in DFT 105 II 87.
195.  The background to the SFT judgment dated 22 February 1979, summarized in DFT 105 II 87, is an international sales and purchase agreement between two companies, under which the seller failed to deliver certain goods to the buyer, which prompted the buyer to sue the seller for lost profits.[348]
196.  The SFT retained that the loss of profits claimed by the buyer is to be calculated by determining the difference between the contractually agreed purchase price and the (higher) price at which the buyer could have resold the goods had they been properly delivered by the seller.[349] The SFT pointed out in this regard that such an operation consists of a hypothetical question that is to be answered pursuant to the ordinary course of events, as is the case under Art. 42(2) of the CO.[350]
25. DFT 106 II 157
197.  The contractual relationship that the SFT had to examine in this precedent dated 20 May 1980 was an agency pursuant to Art. 394 et seq. of the CO. The nature of the dispute at issue may be very briefly summarized as follows[351]: The defendant had discussed and agreed with the claimant that he would retain the latter’s services for the administration of three apartment buildings. In view of obtaining such mandate the claimant opened a property management office, including the hiring of an assistant. The defendant, however, reneged on the mentioned agreement, and the claimant therefore sued the defendant for damages.
198.  In its considerations, which led to a rejection of the claimant’s claim for damages, the SFT discussed, inter alia, Art. 404 of the CO[352]. In this context it retained that even if an agency agreement has been revoked or terminated in an untimely manner the profits that would have been derived from the agency had it not been revoked or terminated in an untimely manner may not be claimed as damages.[353] This jurisprudence has been confirmed several times.[354]
26. DFT 120 II 296
199.  This important precedent dated 15 November 1994 is based on the following facts[355]: In July 1987 the owner of a car garage, who was also a Ferrari agent, sold to the defendant a Ferrari F40 at a price of CHF 400’000. The parties to this contract agreed that the F40 is to be delivered at a later date. In March 1988 the defendant sold the F40, which had not yet been delivered to him, to the claimant, at a price of CHF 520’000. In this agreement the parties agreed that the F40 will be delivered to the claimant probably around the end of 1988. From the end of Mars to the end of September 1989 the claimant repeatedly summoned the defendant to inform him about the date the F40 is going to be delivered to him. In October 1989 the claimant set the defendant a final deadline until the beginning of January 1990 to deliver the F40, announcing that in the event of non-execution by that date the claimant will be renouncing the delivery of the F40 and will be claiming damages. The defendant never replied to the claimant since the former had actually received the F40 on 18 May 1989, but instead of delivering it to the claimant sold it on that day to his brother, who six days later sold the F40 to the above-mentioned owner of a car garage and Ferrari agent, at a price of CHF 600’000. The latter resold the F40 in July 1989 to an undisclosed Ferrari fan, at a price of CHF 700’000. 
200.  In relation to the claimant’s claim for lost profits the lower court estimated the F40’s value in the period from May 1989 to January 1990 at CHF 700’000, and then deducted from this value the sale and purchase price agreed between the parties in their contract, being CHF 520’000.[356] 
201.  The SFT approved the above-mentioned approach. It confirmed[357] that the financial damage sustained by the claimant can be calculated by deducting the agreed contract price from the hypothetical price at which the claimant could have resold the F40, estimated by the judge pursuant to the ordinary course of events.[358] In this regard the SFT expressly retained that it is irrelevant whether, in the present matter, the claimant would have resold or kept the F40, and that the claimant is to be compensated for the additional value that his estate would have gained in case of the delivery of the F40.[359] 
202.  The SFT retained that in commercial sales contracts the above-mentioned hypothetical resale value is to be determined at the contractually agreed delivery date, and that in non-commercial sales contracts the relevant point in time is, in principle, when the buyer renounces receipt of the purchase object.[360] 
203.  With regard to the ex aequo et bono estimation of the asserted financial damage, carried out by the lower court, which included the determination of the F40’s hypothetical resale value, the SFT pointed out that in line with its jurisprudence the claimant has to allege sufficient factual indications concerning the existence and importance of such hypothetical resale value to be estimated by the judge.[361] The SFT retained that in casu the lower instance had numerous factual elements to estimate ex aequo et bono the value of the F40, namely F40 offers published in the Swiss press, two specific offers of November and December 1990, the above-mentioned Ferrari agent’s witness testimony as well as witness testimonies from Ferrari fans, and two expert opinions.[362] In summary, the SFT determined that the lower instance based its ex aequo et bono estimation of the F40’s hypothetical resale value on reasonable elements, and that, consequently, such estimation cannot be criticized.[363]
27. DFT 123 III 257
204.  The dispute that led to this judgment dated 22 April 1997 arose in an employment relationship. The respondent in this dispute was the general manager in the claimant’s hairdresser’s shop. During his employment the respondent incited all the female hairdressers working in the shop to terminate their employment relationships, at the same time as the respondent, to follow him to his newly opened hairdresser’s shop, across the street from the claimant’s shop. The claimant then sued the respondent for loss of turnover. 
205.  What is of interest in the present context is the lower instance’s calculation of the claimant’s financial damage[364], which has been approved by the SFT[365]: The claimant had asked to be compensated for its loss of turnover during one month (October 1995), not more.[366] The cantonal court retained that the slump in the claimant’s turnover in October 1995 derived with a probability bordering on certainty from the departure of all the female hairdressers to the defendant’s competing shop. It then estimated the claimant’s financial damage sustained by such departure in October 1995 by deducting from an average monthly turnover, based on past turnover figures, the wage costs for one month, saved by the female hairdressers’ departure. The SFT concluded that such an approach, based on Art. 42(2) of the CO, is a possible and legal way to estimate the relevant loss of profit.[367] 
28. 4C.439/1998
206.  In this SFT judgment dated 5 December 2000, which rejected an appeal against a ZH Commercial Court judgment dated 6 November 1998[368], the SFT dealt with a case of unfair competition between two prominent parties, Dipl. Ing. Fust AG as claimant on the one hand and, on the other hand, its competitor Media Markt as defendant. In an abbreviated form, the relevant facts can be summarized as follows[369]:
207.  The claimant maintains a significant network of branches in Switzerland through which it sells electronic and electric equipment. In 1994 its competitor Media Markt, headquartered in Germany, entered the Swiss market by opening its first two Swiss stores in Dietikon and Dietlikon. When entering the Swiss market the defendant used, among others, the slogan «Media Markt is 70’000 times cheaper»[370]. The claimant sued Media Markt before the ZH Commercial Court for damages caused by alleged unfair competition, namely because of this slogan. Part of the financial damage asserted in these proceedings were lost profits.[371]
208.  The ZH Commercial Court concluded that the defendant’s activities did indeed violate the unfair competition prohibition, particularly because of the above-mentioned slogan, but still rejected the claimant’s claim for damages, because in the ZH Commercial Court’s opinion the claimant had not sufficiently proved the profits allegedly lost as a result of the defendant’s acts of unfair competition. 
209.  More specifically, the ZH Commercial Court considered that the claimant had not provided it with enough specific indications to allow it to make use of Art. 42(2) of the CO, i.e., to estimate the profits lost because of the defendant’s acts of unfair competition.[372] In this regard the ZH Commercial Court had requested from the claimant calculations related to categories of products as well as data related to individual articles.[373] Deviating from that, the claimant took the view that it must be sufficient to provide the court with figures related to its two divisions entertainment electronics and electrical household appliances. In this regard the claimant had basically argued that all its products were affected by the defendant’s acts of unfair competition.
210.  The SFT agreed with the ZH Commercial Court’s position. In essence, the SFT shared the ZH Commercial Court’s view that it is not unreasonable to require the claimant to provide turnover data for 50 article groups in its 150 stores.[374] The SFT stated in this regard that lacking such data it is not possible to conclude with a sufficient degree of certainty that a decline in the claimant’s profits was indeed caused by the defendant’s acts of unfair competition.[375] The SFT concurred with the ZH Commercial Court’s viewpoint that, in essence, a company’s profits are influenced by a multitude of factors, and that for this reason the claimant that is asking for lost profits has to explain and prove all the factors that can be determined specifically.[376]
29. DFT 127 III 365
211.  This judgment dated 30 May 2001 relates to a dispute governed by the CMR. In essence, the factual background to this dispute[377] is composed of two contracts, a contract regarding the sale and purchase of an offset printing machine from an undisclosed country to Italy, and a contract concerning the transport of the printing machine to Italy. The transport did not work out smoothly, and the machine has been damaged. The buyer then claimed lost profits from the carrier, arguing that because it could not use the printing machine as planned it sustained a loss of profits.[378] The SFT rejected this claim, retaining that under the CMR loss of profits cannot be claimed as damages against the carrier.[379] 
30. Wallis High Court judgment dated 5 December 2001
212.  The Wallis High Court made use of the discretion granted to it by Art. 42(2) of the CO in its judgment dated 5 December 2001. The dispute that led to this judgment can be summarized as follows, in a simplified fashion: The claimant and the defendant had for several years jointly operated a hotel in the Swiss skiing resort Zermatt, the claimant as cook and purchase manager, the defendant as partner responsible for the hotel reception and the administration of the hotel. At some point the defendant, who wanted to continue to operate the hotel alone, without the claimant, unilaterally terminated the lease agreement related to the hotel, so that the partnership formed by the claimant and defendant could de facto not continue to operate the hotel. The defendant later entered into a new lease agreement concerning the same hotel, alone, and henceforth operated the hotel without the claimant. The Wallis High Court determined that this unilateral termination of the relevant lease agreement, without having previously terminated the partnership agreement pursuant to its terms, violated the partnership agreement and made the defendant liable vis-à-vis the claimant for damages, including loss of profits.[380]
213.  The Wallis High Court in essence retained that the relevant partnership agreement could only have been terminated with a one-year notice period, i.e., could have been terminated only for the end of the business year 1998/1999. Based on the difference theory constantly applied by the SFT[381] the Wallis High Court ruled that the claimant is to be put into the position in which he would be in had the defendant terminated their partnership subject to the one-year notice period, and not de facto one year earlier.
214.  The court’s determination of the loss of profit amount, carried out on the above-mentioned basis, is interesting. The hotel operating partnership in question had started in 1993, and the first years were difficult. During the first two business years the hotel operation was loss-making, and it was only after a restructuring of the business, including a significant reduction of the staff costs, that the business venture at issue turned into positive territory. More specifically, in the business year 1995/1996 the profit was approximately CHF 37’000, in 1996/1997 approximately CHF 143’000, and in the business year 1997/1998 the profit amounted to approximately CHF 174’000.[382] In light of this positive business trend the Wallis High Court in essence concluded that in the business year 1998/1999 the parties’ partnership would have made a profit similar to the profits made in the business years 1996/1997 and 1997/1998, and that the defendant’s unlawful de facto termination of the partnership at issue prevented the claimant from participating in such profit.[383]
215.  As far as the financial damage estimation is concerned it is also interesting to note that the Wallis High Court set forth in its judgment that the claimant’s lost profit claim has to be reduced, because after his exit from the hotel operation he did neither have to assume any management responsibility nor any financial risk. The Wallis High Court determined ex aequo et bono that a reduction of approximately 9.3% of the claimant’s loss of profit claim is justified for this reason.[384] 
31. 4C.157/2003
216.  This SFT judgment dated 2 November 2004 is based on the following facts, very briefly summarized[385]: The mayor of a German town had opened a bank account at a Swiss bank, and the town transferred DEM 15m to a non-interest bearing current account at such bank. Thereafter, the mayor misappropriated this amount, and the German town sued the Swiss bank not for damages, but for ordering the bank to re-credit the mentioned amount, plus interest. The ZH Commercial Court accepted this claim, basically concluding that the mayor was not empowered to instruct the bank to wire the current account balance to another bank, being a step in the mayor’s embezzlement scheme.
217.  Having accepted the German town’s claim that the DEM 15m amount has to be re-credited to the relevant non-interest bearing current account the ZH Commercial Court further ruled that it is evident that the German town would not have left the mentioned amount for a prolonged period on a non-interest bearing account, but would have profitably invested the money.[386] In application of Art. 42(2) of the CO the court estimated that in light of the claimant’s need for security, the interest rate levels at the time (1993), and the financial market situation at that time, a return of 5% per year is reasonable.[387] 
32. 4C.297/2003 
218.  The dispute that led to this SFT judgment dated 20 February 2004 can be summarized in a simplified fashion as follows[388]: The owner of a chalet in Crans (claimant) instructed the defendant, a company specialized in renovations, with extensive renovation works on the chalet. The claimant alleged that because of different defects in the defendant’s performance the claimant could not rent the chalet during a certain period. Therefore, it sued the defendant for lost profits.
219.  The SFT stated that such type of lost profits, i.e., loss of rental income, does, in principle, constitute a typical consequential financial damage of defective works, which the owner may claim as damages.[389] In the case at hand the owner had, however, limited himself to generally allege a loss of rental income.[390] The lower instance and the SFT have, therefore, retained that the claimant has not managed to prove the alleged lost profits.[391]
33. 4C.22/2005
220.  This judgment dated 1 April 2005 is based on the following interesting background[392]: The parties to the dispute had been linked by an exclusive distribution contract under which the claimant, a Swiss company, distributed in Switzerland as a sole representative the fashion products of the defendant, a French company. When the claimant terminated the contract a dispute broke out between the parties in relation to, in essence, the remaining term as well as the final sale of the claimant’s stock of the defendant’s products. In the context of this dispute the defendant obtained an injunction, prohibiting the claimant from selling the defendant’s products still on stock at the claimant. Since the injunction turned out to be illegal the claimant sued the defendant for loss of profits, deriving from the prevented sale of the mentioned fashion products. 
221.  In respect of the claimant’s claim for damages the cantonal court retained that there was no doubt that the claimant would have made a profit had it carried out the above-mentioned sale.[393] Concerning the amount of such profit the cantonal court determined that no strict proof could be produced in this regard, and that, consequently, the amount of the profit at issue has to be estimated in application of Art. 42(2) of the CO. The SFT approved these determinations.[394]
34. 4C.459/2004
222.  In this judgment dated 2 May 2005 the SFT had to decide an appeal related to a complicated and protracted dispute between a bank customer (claimant) and a Geneva based bank (defendant). With regard to the topic of this thesis the following element of this dispute is of interest[395]: 
223.  Pursuant to Art. 104(1) of the CO[396], the creditor of a claim can, in the sense of a legal minimum, claim 5% default interest per annum. Since, depending on the circumstances, 5% per annum may not be sufficient to cover the creditor’s default damage, i.e., the financial loss deriving from having been deprived of a certain sum of money during a certain period, Art. 106(1) of the CO[397] offers the possibility to claim higher damages. In relation to the financial damage category of lost profits this means that a creditor may claim, on the basis of Art. 106(1) of the CO, that had he or she received the payment earlier he or she would have invested it at a return higher than 5% per annum.[398]
224.  The SFT pointed out that the creditor has to demonstrate with a high probability what kind of investment(s) he or she would have made, and what return would have been achieved with such investment(s).[399]
225.  In the case at hand[400] the claimant had argued that had she received the claimed payment earlier she would have invested it into her usual investments, being British Gas and Chrysler obligations. However, she had not provided the cantonal instance with evidence establishing the mentioned obligations’ price development and their coupon payments during the relevant period. For this reason the lower instance had refused to apply Art. 42(2) of the CO, and to estimate the relevant return. The SFT ruled that the lower instance was entitled to reject the application of Art. 42(2) of the CO for this reason alone, i.e., that the claimant had not provided the lower court with evidence establishing the relevant obligations’ price development and their coupon payments during the relevant period.
35. 4C.468/2004
226.  The dispute that led to this SFT decision dated 27 October 2005 is another unfair competition case. Abstracting from the overall context of this dispute, and focusing exclusively on the loss of profits aspect, the relevant factual elements may be summarized as follows[401]: The claimant argued that because of an act of unfair competition, which has been acknowledged by the cantonal court, the claimant’s planned entry into the Swiss market with its products has been negatively impacted, and that the defendant shall, therefore, compensate the claimant for the corresponding reduction of its profits.
227.  The ZH Commercial Court as the relevant lower instance[402] rejected the claimant’s above-mentioned position, and refused to estimate the asserted loss of profits in application of Art. 42(2) of the CO, in essence for the following reasons[403]: When the defendant committed its act of unfair competition against the claimant the latter did not yet have an established position on the Swiss market. On the contrary, the claimant had just started to make some test sales in Switzerland. The ZH Commercial Court stated that entering into a new market is subject to risks. Whether or not the newcomer has success depends not only on the relevant product’s quality, but also on various other factors, such as pricing, the number of competitors, their market shares, development prospects, substitution possibilities, etc. The lower instance criticized that the claimant did not comment on these factors, and it ruled that the alleged loss of profits may neither be determined on the basis of the defendant’s profits nor by taking into consideration the claimant’s profits made on other markets, because at the relevant point in time the claimant did not have an established position on the Swiss market.
228.  In its decision at issue the SFT, in essence, confirmed the lower court’s reasoning.[404] Among other things the SFT confirmed that it was not demanding too much of the claimant to ask it to provide the court with information on the various factors mentioned above. 
36. DFT 132 III 379
229.  This precedent dated 19 December 2005 again relates to the question under which conditions lost profits deriving from a patent infringement may be claimed under Swiss law.
230.  The factual background to this precedent may be condenses as follows[405]: The claimant, in essence, owned a patent that is deployed in coffee machines for making, particularly, cappuccino. The defendant, a manufacturer and dealer of, particularly, coffee machines, sold coffee machines in Switzerland and the Principality of Liechtenstein, which violated the claimant’s mentioned patent. The claimant informed the defendant about this patent infringement and, at the same time, offered the defendant to enter into a license agreement regarding the claimant’s patent. The defendant rejected such offer, and the claimant filed a civil action against the defendant, asking the court to, inter alia, order the defendant to compensate the claimant for its financial damage.
231.  The precedent 132 III 379 contains several noteworthy statements by the SFT, namely:
232.  The SFT pointed out that claims for damages deriving from the violation of intellectual property rights are subject to the same conditions as contractual claims for damages.[406]
233.  The SFT repeated the basic principle that the amount of the asserted financial damage has to be proved specifically (Art. 42(1) of the CO), and that the judge may estimate the quantum pursuant to the ordinary course of events only if the specific proof is not possible (Art. 42(2) of the CO).[407] Regarding such damage estimation the SFT mentioned, in essence, that this approach is subject to the existence of sufficient indications pointing to the occurrence of the financial damage, so that the assumption that the damage has been caused appears to be indeed plausible.[408] 
234.  Following such introductory statements the SFT discussed the three possibilities accepted by Swiss courts to quantify damages deriving from patent infringements, i.e., first, proving the financial damage effectively sustained, second, the approach referred to as license analogy, and, third, determining the importance of the financial damage sustained by reference to the profit made by the patent infringer. The SFT stressed that such approaches are only to be understood as methods to quantify the lost profit, but not as constituting themselves the causes of actions, i.e., the legal grounds for damages claims.[409]
235.  As far as the first of the above-mentioned approaches is concerned, i.e., proof of the financial damage effectively sustained, the SFT pointed out that this method is workable and useful if it can be demonstrated that because of the introduction into the market of patent infringing products the sales of the products sold under the protection of the patent collapsed.[410]
236.  With regard to the second of the above-mentioned approaches, i.e., the so-called license analogy, the SFT pointed out that this method, pursuant to which the patent infringer has to compensate the patent holder by paying an amount that would have been agreed by reasonable parties as license fee for the use of the patent, poses the challenge of calculating the fair market license fee.[411] Specifying this point the SFT explained that the approach of the license analogy is to be preferred vis-à-vis the other approaches if and when: (i) the holder of the patent has granted non-exclusive licenses to third parties to use the patent; (ii) the situations between such third parties, to which non-exclusive licenses have been granted, and the patent infringer are similar; (iii) it can be assumed in light of the relevant circumstances, namely in relation to the importance of the license fee, that the patent holder would have granted a similar license to the patent infringer; and (iv) it can also be assumed in light of the circumstances that the patent infringer would have been willing to enter into such a license agreement with the holder of the patent.[412] 
237.  Regarding, finally, the possibility to determine the quantum by reference to the profit made by the patent infringer the SFT explained that this approach is based on the assumption that the patent holder could have made the same profit as the patent infringer. [413] In this regard the SFT specified that pursuant to its case law this basis of a loss of profits claim is an application of Art. 423(1) of the CO, i.e., the legal concept of the «Geschäftsführung ohne Auftrag» or «gestion d’affaires sans mandat», where a person intervenes in a principal’s affairs not in the principal’s interests, but in its own interests.[414]
238.  In this precedent 132 III 379 the SFT discussed in more detail the approach of the «Lizenzanalogie», i.e., the approach to determine the lost profit by establishing the amount that would have been agreed by reasonable parties as license fee for the use of the infringed patent. In particular, after having repeated the principle that compensation for lost profits may only be claimed if and to the extent that the asserted lost profits are either customary or are in any other fashion a certain prospect, the SFT retained that the financial damage quantification method of the «Lizenzanalogie» may only be applied if and when it is established that a license agreement in relation to the relevant patent could have been entered into.[415] If it is established that one of the relevant parties would have refused to enter into a license agreement, for whatever reasons, the mentioned condition is not fulfilled, and the patent holder may not ask for a compensation of lost profits in the amount of a license fee.[416] Also, if the patent holder had not used at all the patent prior to its violation it cannot be retained that the patent holder sustained a financial damage in the form of lost profits.[417]
239.  Interestingly, in the above-summarized discussion of the financial damage quantification method of the «Lizenzanalogie» the SFT gave an example in which it would consider that the basic condition of the lost profits being customary or a certain prospect[418] is fulfilled[419]: Assuming that a patent holder is close to entering into a license agreement with a third party, but that such third party ultimately refuses to enter into the agreement because the patent infringer entered the relevant market, then it may be considered likely that without the patent infringer’s intervention the patent holder could have earned license fees. 
240.  The precedent at hand contains further comments that indicate that the SFT has a rather wide understanding of the above-mentioned condition of the customary or certain prospect of the lost profits. In other words, and more specifically, there is, obviously, no predefined or necessarily and objectively evident content of the term «certain prospect» (in German: «sicher in Aussicht stehend»). As always in law, the meaning of such a term is to be determined by applying it to concrete cases. In this regard the SFT indicates that the term «certain prospect» is not to be understood too restrictively, because in the precedent 132 III 379 here discussed it repeatedly states that the claimant has to demonstrate that it likely (not «certainly») was deprived of a license fee.[420] 
37. 4C.225/2006
241.  This judgment dated 20 September 2006 concerns another situation of unfair competition. In a highly condensed form the relevant facts can be summarized as follows[421]: The claimant had entered into multi-year contracts with various customers under which the customers could insert information about their company in an electronic directory. Various customers terminated their insertion contracts with the claimant ahead of their expiration, because such customers had been enticed away from the claimant, due to the defendant’s actions. For this reason the claimant sued the defendant for damages.
242.  This SFT judgment is interesting for two reasons: First, the SFT confirmed that if a person entices away potential customers from an aggrieved party with acts of unfair competition, so that these potential customers do not enter into contracts with the aggrieved party (what they would, however, have done without the acts of unfair competition), the aggrieved party can claim lost profits from the offender.[422] With regard to the determination of the net profit lost by the aggrieved party because of the acts of unfair competition the SFT pointed out that the net profit is to be calculated by deducting from the hypothetical turnover the hypothetical costs that the aggrieved party would have incurred had it provided the goods and/or services under the relevant contracts.[423]
243.  The other interesting point made by the SFT in the judgment at issue is linked to the qualification of the claim for damages[424]: The SFT explained that when the aggrieved party entered into contracts with the customers that have been enticed away by an act of unfair competition, and has already incurred all the costs linked to the goods and/or services to be provided by it under the contracts, the aggrieved party sustains a positive financial damage in the form of a reduction of assets (i.e., a loss of receivables), not a financial damage in the form of lost profits. In such a situation the aggrieved party can claim as damages the due receivables that it would have earned had the defendant not lured away the customers with an act of unfair competition. No hypothetical costs are to be deducted from such turnover, because otherwise the aggrieved party, which had already incurred the costs to provide its services and/or goods under the contracts, would be burdened with a cost deduction twice. 
38. DFT 133 III 257
244.  The factual backdrop to this precedent dated 28 November 2006, in which the SFT discussed in detail a sales and purchase law aspect, can be summarized as follows[425]: The seller under the relevant sales and purchase agreement, who professionally breeds parrots, has sold six parrots to the buyer. Once handed over to the buyer and put in their new cages, these parrots fell sick and died, as did almost all other parrots kept by the buyer, who rescinded the contract and claimed damages from seller. In the proceedings several expert reports have been written, which concluded that it is likely that one of the six parrots sold to the buyer contained the Pacheco virus that broke out in such parrot and caused the Pacheco’s disease, because of the stress linked to the parrot’s transfer to the buyer. This Pacheco disease, which is highly contagious and often fatal, then likely infected and killed almost all parrots kept by the buyer.
245.  The sales and purchase law aspect discussed by the SFT in this precedent was already at the core of DFT 79 II 376 (see paras. 150 et seq. above). As discussed in DFT 79 II 376, Art. 208(2) and (3) of the CO makes a distinction between so-called «direct» and «indirect» financial damage caused to the buyer of defective goods. For direct financial damage the seller is liable regardless of his or her fault; in contrast, for indirect financial damage the seller is liable only if he or she cannot prove that no fault was involved in the selling of the defective goods.
246.  In DFT 133 III 257 the SFT referred to its above-mentioned precedent DFT 79 II 376, and repeated that it had ruled that a seller is not liable for lost gains pursuant to Art. 208(2) of the CO, i.e., irrespective of his or her fault, but only if he or she cannot prove that the required diligence in connection with the selling of defective goods was not violated.[426]
247.  The SFT pointed out in its considerations that the lower instance ruled, in line with DFT 79 II 376, that lost profits may not be claimed on the basis of Art. 208(2) of the CO, basically because such effect of a delivery of defective goods is too remote to impose strict liability for it on the seller, i.e., liability irrespective of the seller’s fault.[427]
248.  Finally, after having examined Art. 208(2) of the CO from various angels, the SFT retained that direct financial damage, for which the seller is liable without regard to his or her fault, is such damage that is directly caused by the defective good, without the involvement or contribution of additional causes of damage.[428] It may, obviously, be difficult to draw the line between direct and indirect financial damage in a particular case, and the SFT points out that such determination is to be made by application of the court’s discretion.[429] Having said that, the precedent at hand indicates that the SFT is not likely to overturn its precedent DFT 79 II 376, and that lost profits continue to be excluded from the realms of Art. 208(2) of the CO. In this regard it may be pointed out that loss of profits necessarily involves the willingness of one or several third parties to purchase the goods at a certain price, which is to be qualified as an additional cause contributing to the occurrence of this type of financial damage.
39. 4C.52/2007
249.  In this SFT judgment dated 14 May 2007 the claim for loss of profits was based on an alleged patent and trademark infringement. The SFT repeated that the claimant, who claims lost profits because of an infringement of his or her patent or trademark rights, has to show that it could have made the relevant profits had the defendant not infringed his or her patent or trademark rights.[430] If the patent or trademark holder cannot show this to the court the patent or trademark infringement has not caused the loss of profits claimed. In the sense of examples the SFT pointed to the situations in which the patent or trademark holder did, prior to the infringement, not use such rights, or did not intend to use such rights, or if he or she could anyway not have accessed the market into which the patent or trademark infringer sold the relevant products or services.[431]
250.  The Commercial Court of St. Gallen as the lower instance concluded in its judgment that the claimant had not used its intellectual property rights at issue prior to their infringement, and that it could not demonstrate that it could have made the relevant profits had the defendant not infringed the relevant intellectual property rights.[432] In this regard the Commercial Court pointed out that the mere theoretical or hypothetical possibility of making profits is not sufficient, but that, quite on the contrary, the judge must be quite convinced that the claimant has indeed sustained a financial damage.[433] The Commercial Court of St. Gallen has not been convinced of this and therefore discarded all the indications and arguments brought forward by the claimant. Particularly, the Commercial Court considered that the claimant’s business plan turned out to be completely unrealistic[434], and that a market entry of the claimant into the relevant market was very unlikely, namely because of the claimant’s tight financial situation.[435] The SFT approved the Commercial Court’s approach.[436]
40. St. Gallen High Court judgment BZ.2004.77-78 dated 18 June 2007
251.  This interesting St. Gallen High Court judgment dated 18 June 2007 dealt with a dispute between a media publisher (claimant) and a travelling salesman (defendant). The defendant had terminated his employment relationship with the claimant without notice, instead of observing a notice period of two months. The claimant then sued the defendant for loss of profits caused by an unlawful termination without notice.
252.  The first instance court and the St. Gallen High Court ruled that the defendant’s termination without notice was indeed unlawful, and that the defendant is, therefore, liable to the claimant for any financial damage caused by his unlawful termination without notice.[437] The calculation and estimation by the St. Gallen High Court of the financial damage sustained is then very detailed.
253.  In a first step the court explained that it is not possible to directly prove the sales that the defendant would have made during two months (i.e., the relevant notice period) had he not left his job without notice. The court pointed to the circumstance that the defendant’s sales were subject to important fluctuations, and that the hypothetical turnover during the two months’ notice period is not a simple arithmetical operation, but must be estimated pursuant to Art. 42(2) of the CO.[438]
254.  The defendant argued that the claimant could have fully replaced him by using his former colleagues, so that the claimant actually had not sustained any decline in sales during the relevant period. The St. Gallen High Court rejected this argument, and stated that pursuant to the ordinary course of things an employee that quits his or her job without notice cannot be immediately and fully replaced.[439] Additionally, the court pointed to the specific circumstance that the claimant was, in the relevant period, in an expansion phase and trying to hire additional travelling salesmen. On this basis the St. Gallen High Court concluded that it is highly likely that the claimant could not immediately and fully compensate the defendant’s premature departure, and that the claimant, consequently, sustained a loss in the form of lost profits because of the defendant’s termination without notice. 
255.  Using its discretion pursuant to Art. 42(2) of the CO the court then estimated the sales that the defendant could have made in the two months that the defendant should have continued to work for the claimant. In this regard the St. Gallen High Court, in essence, used the average turnover made by the defendant in previous periods.[440] 
256.  From this estimated hypothetical turnover the court deducted one third, because it considered that the claimant could partially compensate the defendant’s acquisition potential. In this regard the St. Gallen High Court put significant emphasis on the fact that the claimant had a sales force of around 110 employees at the time. In light of this fact and other specific circumstances the court determined that it was justified to adjust the turnover figure by one third.[441] 
257.  In a last step the St. Gallen High Court determined the costs that have to be deducted from the estimated turnover to determine the net loss of profit amount due to the claimant. The court based its relevant considerations on the assessment rendered by a court-appointed expert. On the basis of the claimant’s annual financial statements the expert calculated the relevant fixed and variable costs, including the variable costs related to the defendant’s sales, and thereby determined the defendant’s profit contribution. Interestingly, the claimant had claimed a lower profit contribution than the court-appointed expert had calculated it in his expert report. Using the profit contribution asserted by the claimant (53.5% of the defendant’s sales = profit contribution) the St. Gallen High Court determined the net loss of profit amount that the defendant has to pay to the claimant, i.e., the above-mentioned adjusted estimated hypothetical turnover multiplied with the claimed profit contribution expressed as a percentage.[442] 
41. 4A_185/2007
258.  At the heart of the protracted dispute finally decided by this SFT judgment dated 20 September 2007 was a case of unfair competition. Significantly simplifying the facts the dispute can be summarized as follows[443]: The claimant had been running an emergency key service since 1933, and had registered and used two figurative trademarks in this context. In the sense of a typical free-rider the defendant started competing the claimant decades after the founding of the latter’s company. The claimant sued the defendant for unfair competition and for trademark infringement, and obtained a lower court judgment that ordered the defendant to pay, among other things, lost profits to the claimant. 
259.  The lower court found that the defendant had intentionally violated the UCL and TmPA, and that the claimant was, inter alia, entitled to damages in the form of lost profits.[444] When determining the profits lost by the claimant the lower court used the discretion left to it by Art. 42(2) of the CO, and proceeded as follows[445]: The judges had to determine the profits lost by the claimant because of the defendant’s acts during a period of three years, i.e., from 1 January 1998 through 31 December 2000, this having been the relevant period in the dispute at hand. In a first step the lower court calculated the average profit margin of the claimant’s business for the years 2001 through 2003, being three years following the aforementioned period (1998-2000), since during the years 2001 through 2003 the defendant had ceased its acts of unfair competition against the claimant. For this calculation the lower court used the claimant’s audited accounts for the years 2001 through 2003. On this basis the lower court determined that the claimant’s average profit margin for the mentioned years amounted to 22%, as the ratio between the total profits and the total turnover in the mentioned years. In a second step the lower court established the total turnover made by the defendant in the same period of three years, amounting to CHF 376’164. On this basis the lower court ruled that the claimant had been deprived of a profit in the amount of CHF 82’756, corresponding to 22% of the defendant’s turnover of CHF 376’164.
260.  The SFT not only ruled that the lost profit determination described above is not arbitrary, but also stated that it was rigorous («[…] méthode rigoureuse de calcul du dommage […]»).[446]
42. 5C.230/2006
261.  This SFT judgment dated 22 October 2007 is the final point of an interesting dispute that can be summarized as follows, in a brief and simplified manner[447]: The claimant, an employed engineer, resigned from his job to start his own business and become self-employed. In this context he sought advice from an insurance company, the defendant, how to best invest his vested benefits. When instructing the defendant, the claimant had informed the defendant’s representatives that any investment must allow him to quickly dispose of his funds in order to invest them into his start-up business. The defendant recommended a certain life annuity product to the claimant, however, without informing him that (i) an anticipated termination of the annuity would have a certain tax disadvantage, and (ii) the annuity could in any event only be termination at the earliest six years after the signing of the insurance agreement. As could be expected, the claimant invested his vested benefits into the recommended product (at the end of 1996), and when he asked the insurance company to unwind the product in the summer of 1998, to invest the funds into his start-up, he had to realize that the life annuity’s conditions did not permit such early termination. The claimant received his funds in autumn 2003 only.
262.  The engineer sued the insurance company for damages, including loss of profits. As far as the lost profits are concerned he argued that had he been able to invest the above-mentioned funds earlier into his business he would have made the additional profits claimed.[448] More specifically, he argued that had he been able to invest his funds to purchase a laboratory he could have doubled the profits made in the years 1999 through 2001.[449]
263.  The cantonal instances rejected such loss of profits claim, retaining that the claimant had not proved the alleged profits.[450] More specifically, the court appointed expert pointed out that the revenues of an independent business are subject to a multitude of accidental factors, such as, for example, the general state of the relevant market. Additionally, the expert criticized that the claimant had not provided him with any documents substantiating the alleged profits, such as, for example, business budgets, finance plans, signed contracts with customers, or contracts negotiated with potential customers. The expert concluded in his report that he could not, under such circumstances, validate the plausibility of the figures asserted by the claimant.[451] 
264.  As far as the easing of the burden of proof granted by Art. 42(2) of the CO is concerned the lower instance considered that it could not apply this provision to the case at hand, because the claimant had not produced the circumstantial evidence that one could have expected from him in the situation at hand. Actually, the claimant had not provided the court with any evidence related to the alleged lost profits, such as, namely, a finance plan or witnesses.[452]
43. 4A_293/2007, 4A_295/2007
265.  This precedent dated 15 January 2008 relates to an exclusive distribution agreement between a Swiss device manufacturer (defendant) and a Spanish sales agent (claimant) relating to the distribution of money counting machines produced by the defendant. In respect of the loss of profits aspect the relevant issue can be summarized as follows[453]: The Commercial Court of the Canton of Berne retained that the defendant has violated the exclusive distribution agreement by not complying with its supply obligations thereunder, and by unlawfully terminating the agreement with effect at the end of December 1994 (instead of terminating it at the end of May 1995, i.e., having terminated the agreement five months too early). Consequently, the court ruled that the defendant is liable for the claimant’s loss of profits deriving from such contract violations. More specifically, the court estimated in application of Art. 42(2) of the CO the net profit that the claimant would probably have made had the defendant complied with its delivery obligations under the relevant agreement and not prematurely terminated it.[454] For such loss of profit estimation the Commercial Court in Berne did, in particular, examine witnesses in Spain.
266.  The SFT confirmed the cantonal court’s above-mentioned estimation of the asserted financial damage. In particular, it approved that the cantonal court estimated the claimant’s net profit, not its gross profit. In this context the SFT pointed out that if the loss of profits is caused by transactions made impossible (such as in the present matter, because of the defendant’s violation of the exclusive distribution agreement) the claimant has to show what net profit it would have made.[455] In other words, are to be deducted from the claimant’s relevant hypothetical turnover the hypothetical costs that the claimant saved because of the transactions having been made impossible.[456]
267.  When estimating the claimant’s hypothetical profits the cantonal court basically had to estimate how many of the money counting machines the claimant could have sold on the relevant markets during the agreed duration of the agreement, had the defendant delivered defect free machines and not unlawfully terminated the agreement five months too early. In this regard the cantonal court disregarded the parties’ sales forecasts, based on the reasoning that it cannot be decisive what the parties wished for at the time, since it is uncertain that the sales targets fixed by the parties could have been achieved.[457] The cantonal court rather based its estimation on the customers that the claimant had approached by the end of December 1994 and which had thereafter ordered money counting machines during the year 1995.[458] The SFT approved this approach as being at least not arbitrary. 
44. St. Gallen High Court, judgment BZ_2007_52 dated 5 February 2008
268.  Simplifying the complex factual situation quite a bit, the parties in the dispute that led to this St. Gallen High Court judgment dated 5 February 2008 had entered into a cooperation agreement in relation to the exploration of a certain new technology. The cooperation failed, and the claimant sued the defendant for damages, namely loss of profits. The claimant argued that had the defendant, who was supposed to deliver scientific input under the cooperation agreement, duly performed its obligations, the parties could have developed the relevant new technology that could then have been brought to market successfully.
269.  The present judgment illustrates how difficult it is to claim loss of profits under Swiss commercial law on the basis of business projects. Applying the standards developed by the SFT, namely in relation to the degree of probability that is necessary to permit an estimation, pursuant to Art. 42(2) of the CO, of the asserted financial damage, the St. Gallen High Court explained in its judgment why in its consideration the claimed profitable commercialization of the relevant new technology must be qualified as being speculative.[459] Among other points the court pointed out that it is not sufficient to generally assert that a certain project could have been successfully commercialized, without being specific in relation to all relevant aspects, such as how the technology could have been marketed, to whom, etc. 
45. DFT 134 III 306
270.  In this precedent dated 3 March 2008, which relates to another patent infringement case, the SFT discussed in detail the issue of calculating the profit made by the patent infringer.
271.  When a patent infringer is to disgorge the profit made by it thanks to infringing the patent the net profit is to be determined, i.e., from the gross proceeds deriving from infringing the patent the costs are to be deducted, which the patent infringer incurred to generate such proceeds.[460] This is the general principle retained by the SFT, which it then specified by discussing it in more detail.
272.  Regarding the burden of proof the SFT referred to Art. 423(2) of the CO[461], pursuant to which the – applied to the case at hand – patent infringer only has to compensate the patent holder to the extent that the former is enriched. The SFT retained that on this basis the patent holder bears the burden of proving the gross revenues derived from the patent infringement[462], while the patent infringer bears the burden of proving the costs that it spent to generate such revenues.[463] The SFT stressed that the patent infringer still bears the burden of proving the costs that it incurred to generate the patent infringing revenues, even if proving such costs is difficult.[464]
273.  The SFT then discussed the issue to which extent production costs may be deducted from the revenue generated from a patent infringement when the counterfeited product has been produced by the patent infringer itself. In this regard the SFT determined that:
–  (i) Are to be determined the production costs that the relevant patent infringer actually incurred, not costs usually incurred in the relevant industry[465];
–  (ii) Are to be taken into consideration only those costs that have been incurred exclusively for the production of the patent infringing goods[466];
–  (iii) Only those costs can be deducted from the gross revenues, which were objectively necessary to produce the patent infringing goods[467];
–  (iv) There are no costs that because of their nature are per se not deductible from the relevant gross revenues, provided that the costs were actually incurred in connection with the patent infringement, and were also necessary to generate such revenues[468]. Particularly, it is not relevant whether the necessary production means were already available, or had first to be bought or made, to produce the patent infringing goods[469];
–  (v) Fixed overhead costs that cannot be assigned specifically are not to be taken into consideration, provided that the patent infringer’s production means would not have been fully utilized, or could not have been used at all, without the patent infringing production.[470] If the patent infringer’s production means would not have been fully utilized, or could not have been used at all, without the patent infringing production the patent infringement actually avoids or reduces losses that the patent infringer would otherwise have incurred anyway.[471] For this reason, when determining the relevant net profit such costs are not to be deducted from the gross revenues, at least for the period that would be necessary to liquidate or reduce the relevant business infrastructure.[472] 
274.  Finally, the SFT pointed out that estimating ex aequo et bono costs that are to be deducted from gross revenues is only possible to the extent that specific proof of such costs is either impossible or unreasonable.[473] The SFT retained that this condition is not met in relation to costs that a company with a proper accounting can prove.[474]
46. Commercial Court of St. Gallen, judgment HG_2007_87 dated 13 November 2008
275.  This judgement dated 13 November 2008 was rendered in a dispute between a Swiss distributor (claimant) and a Norwegian sub-distributor (defendant). The Swiss claimant sued the Norwegian defendant for damages, because the defendant had violated a post-contractual non-competition undertaking. The claimant argued that had the defendant not violated the non-competition undertaking and purchased goods from a competitor of the claimant, the defendant would have been obliged to purchase the goods from the claimant that would have made a certain profit. In light of the evidence presented to it the Commercial Court of St. Gallen concluded that the defendant had indeed violated the contractual undertaking at issue, by having purchased the relevant goods from a competitor of the claimant and then having distributed such goods during the agreed prohibition period.[475] 
276.  Concerning the quantum of claimant’s loss of profit claim the claimant had extrapolated, on the basis of the actual sales made in the first quarter of 2005 (in an amount of CHF 33’688.50), an annual turnover 2005 of CHF 100’000. Alleging a profit margin of 40% the claimant asserted a loss of profit owed to it of CHF 40’000. To prove such claim the claimant had asked the Commercial Court of St. Gallen to order the defendant to produce certain business documents. Since the defendant had refused to participate in the proceedings before the Commercial Court and could, consequently, not be ordered to produce the requested documents the Commercial Court drew the negative inference that the extrapolated hypothetical turnover in 2005 of CHF 100’000 would appear to be a realistic estimation. Applying Art. 42(2) of the CO it therefore retained that the relevant turnover is to be estimated at CHF 100’000.[476] 
277.  With regard to the claimed gross margin of 40% the Commercial Court of St. Gallen considered it unrealistic that the claimant could have achieved such a margin in the relevant period (2005), because the claimant had written to the defendant in June 2005 that it would have to reduce its prices by 15%. The Commercial Court estimated that such short-term price reductions usually have a negative impact on the intermediary distributor’s margin, and therefore it estimated, on the basis of Art. 42(2) of the CO, that the claimant’s gross margin would only have been 25% in the months July – December 2005, what led to a reduction of claimant’s loss of profit claim to CHF 30’000.[477] 
47. DFT 135 III 405
278.  The background to this precedent dated 22 April 2009[478] is an employment relationship between a bank (employer and defendant) and an asset manager (employee and claimant). The bank had unlawfully terminated the asset manager without notice, and in a first litigation that went up to the SFT[479] the bank had been ordered to pay damages and a compensation to the latter, pursuant to Art. 337c(1) and 337c(3) of the CO[480]. In the second lawsuit, which resulted in DFT 135 III 405, the employee alleged, in essence, that his employer had provided third parties with negative information about him, and that the bank had provided him with a work certificate belatedly, only after the termination of the mentioned first lawsuit. The asset manager argued that his former employer had thus violated his personality, protected by Art. 328 of the CO[481], and claimed damages for lost profit, alleging that because of such violation he could not find a new job for a certain prolonged period.
279.  In its legal considerations the SFT discussed that based on Art. 337c of the CO the claimant had already received a financial compensation for having been unlawfully terminated without notice, and that with the second lawsuit directed against his former employer he is asking for additional financial compensation. In this regard the SFT concluded that Art. 337c of the CO exhaustively determines the financial compensation for an unlawful termination without notice.[482] Consequently, if an employee, who has been unlawfully terminated without notice, is suing his or her former employer for additional damages, such as lost profits related to a period following the date for which the employment contract could have been terminated with notice, the employee must either demonstrate that his or her personality has been violated in a fashion that is not already comprised within the unlawful termination without notice, or that the employer has violated an obligation other than those deriving from Art. 328 of the CO.[483] This condition is met, for example, if the former employer has given wrong and slanderous information about the former employee to third parties, and has by that deterred a potential new employer to retain the former employee.[484] Another example given by the SFT is an arbitrary refusal by a former employer to provide an interested company with references about its former employee.[485]
48. 4A_70/2008, 4A_230/2009
280.  This judgment dated 12 August 2009 is based on the following dispute, summarized in a very compressed form[486]: Two construction companies (claimants) entered into a joint venture agreement with a funding partner (defendant), to jointly realize a certain construction project. The joint venture agreement was, however, terminated by the defendant prior to the construction project’s completion, and the two claimants finished the project with another financing partner. The two construction companies sued the initial financing partner for damages, alleging lost profits due to the premature termination of the initial joint venture agreement.[487]
281.  In the proceedings before the cantonal court the method of the calculation of the claimed financial damage was disputed, among other things.[488] The claimants insisted that the allegedly lost profit is to be calculated by determining, on the one hand, the initial joint venture’s actual net result as at the date of its premature termination and, on the other hand, the hypothetical net result that the initial joint venture would have achieved had the construction project been completed. By contrast, the defendant took the position that it is to be assumed that the claimants did ultimately indeed achieve to make at least the net profit that they had intended to make with it as financing partner. Hence did the claimants, so the defendant, not sustain any financial damage in the form of lost profits. The ZH Commercial Court as the competent cantonal court shared the defendant’s position, and ruled that the claimants could only claim loss of profits if and to the extent that the second joint venture did not make any net profit or made a net profit that is lower than the one that the first joint venture would presumably have made.
282.  The SFT agreed with the ZH Commercial Court, and retained that the following two situations are to be compared: on the one hand, the claimants’ actual net worth with, on the other hand, their hypothetical net worth had the initial joint venture not been prematurely terminated.[489] In this regard the SFT pointed out that the claimants had, in the proceedings before the lower instance, themselves expressly stated that the relevant construction had been carried on with the new financing partner. The SFT commented that pursuant to the ordinary course of things it can be assumed that this had the effect of mitigating the claimants’ financial damage.[490] 
283.  In the above context the SFT also commented on the lower court’s allocation of proof relating to the second joint venture’s business results. The defendant, which had argued that together with the new financing partner the claimants had made the net profit initially targeted, had no access to the second joint venture’s accounts. The SFT therefore approved that the lower instance had imposed on the claimants the burden of giving specific explanations regarding the second joint venture’s performance.[491]
49. DFT 136 III 56
284.  This precedent dated 17 December 2009 concerns an international sale and purchase of goods contract governed by the CISG. The background to the dispute may be summarized as follows[492]: The claimant, a company having its registered office in Ukraine, ran a retail shop in Kiev for the sale of watches. For a certain period of time the defendant, a watch manufacturing company apparently domiciled in Switzerland, had directly supplied the claimant with its watches. Having entered into an exclusive distribution agreement with another retailer in Ukraine, the defendant ceased to directly supply the claimant with its watches. To obtain the defendant’s watches for resale in Ukraine, the claimant henceforth would have had to purchase such watches from the newly appointed exclusive distributor in Ukraine, at higher prices than the old export prices. Given that the defendant had accepted to deliver certain watches directly to the claimant, prior to having appointed the new exclusive distributor, but nevertheless refused to deliver such watches to the claimant[493], the latter sued the defendant for loss of profits. 
285.  The CISG entered into force in Switzerland on 1 March 1991, and since then it is part of Swiss law. 
286.  In its judgment at issue the SFT first discussed the CISG provisions applicable to the dispute summarized above, particularly Art. 74 of the CISG[494]. In this regard the SFT confirmed that lost profits may, as a matter of principle, be claimed under such provision, provided that it was noticeable for the seller of the undelivered goods that such goods were destined to be resold, and to the extent that the lost profit was foreseeable pursuant to the usual margins.[495]
287.  In a next step the SFT addressed the circumstance that the claimant could have purchased the undelivered watches from the newly appointed exclusive distributor in Ukraine, at the higher price, instead of not purchasing any watches at all. The SFT pointed in this regard to Art. 77 of the CISG[496], pursuant to which parties to a sales contract governed by the CISG have a duty to mitigate their loss, including any loss of profits. In light of this provision the purchaser has to buy the undelivered goods from an alternative source, if such replacement transaction is reasonably possible under the relevant circumstances.[497] 
288.  In light of this loss mitigation obligation the purchaser of undelivered goods under a contract governed by the CISG, who may reasonably source such goods from an alternative seller(s), can only claim as damages the difference between, on the one hand, the purchase price agreed with the initial seller, who breaches the contract, and, on the other hand, the higher purchase price agreed with the substitute seller.[498]
289.  Applying this rule to the case before it the SFT determined that the claimant (purchaser) should and could have bought the relevant watches from the newly appointed exclusive distributor in Ukraine, at the higher price asked for by the latter. The loss of profits sustained by the claimant is, consequently, not to be calculated on the basis of the difference between, on the one hand, the agreed purchase price and, on the other hand, the claimant’s reselling price, but only by determining the difference between, on the one hand, the agreed purchase price and, on the other hand, the higher price charged by the newly appointed exclusive distributor in Ukraine.[499]
50. 4A_401/2009
290.  This SFT decision dated 15 January 2010 is related to a marketing agreement between the company that manages the Stade de Suisse football stadium in Berne (defendant) on the one hand and a sport rights marketing company (claimant) on the other hand, entered into in April 2006. This is a simplified summary of the relevant dispute[500]: The defendant had terminated for cause the mentioned marketing agreement, i.e., prior to its expiration, under which the claimant had certain exclusive as well as non-exclusive marketing rights relating to the Stade de Suisse football stadium. The defendant declared the termination on 5 March 2007, effective on 30 June 2007. The claimant argued that the contract’s early termination for cause was unjustified, and it sued the defendant, among other things, for loss of profits related to the season 2007/2008. 
291.  The lower cantonal court retained that the termination for cause was wrong, and that the defendant was, therefore, liable towards the claimant for damages. The SFT approved this conclusion[501], and then examined in detail the lower court’s calculation of the claimant’s loss of profits.
292.  Applying Art. 42(2) of the CO the lower court estimated the profit that the claimant would have made under the marketing agreement in the season 2007/2008, had the defendant not wrongly terminated the agreement with effect on 30 June 2007. In this regard the lower court proceeded in essence as follows[502]: As a starting point the lower court based its estimation on the revenues actually made by the claimant under the contract in the previous season. On the basis of the claimant’s income statements the lower court then estimated that in relation to the season 2007/2008 the claimant had the potential to generate the same turnover as the defendant did actually generate in the mentioned period, had the claimant increased its efforts accordingly. Consequently, in its profit estimation the lower court also took into consideration the defendant’s actual sales numbers for the season 2007/2008, to the extent that the sales revenues related to claimant’s exclusive marketing rights under the relevant agreement. In addition to these sales numbers for the season 2007/2008 the lower court granted the claimant a certain additional amount, based on the consideration that the claimant would have increased its network of business contacts and would, pursuant to the ordinary course of events, have thus expanded its business activities in the season 2007/2008. Finally, from the hypothetical gross profit thus calculated the lower instance deducted the claimant’s hypothetical operating expenses.
293.  In its discussion of the lower court’s profit estimation summarized above the SFT did not take issue with the lower court’s conclusion that under the given circumstances it was entitled to estimate the lost profit pursuant to Art. 42(2) of the CO.[503] However, what the SFT criticized and corrected with its judgment was the lower court’s application of Art. 42(2) of the CO[504]: In its profit estimation the lower court had assessed what kind of profit the claimant would have made in the season 2007/2008 had the claimant increased its work input from 50% to 100%. In this regard the SFT pointed out in its considerations that the facts retained by the lower court did not contain any indication that the claimant would indeed have increased its work input in the season 2007/2008. On the contrary, the SFT pointed to certain indications that such an increase was rather unlikely. Thereafter, the SFT explained that pursuant to Art. 42(2) of the CO the court had to estimate the profit that the claimant would have generated in the season 2007/2008 pursuant to the ordinary course of events, with the resources actually deployed, i.e., with the actual 50%, not a hypothetical 100% work input. A hypothetical profit based on a 100% work input could only be taken into consideration if the facts established by the lower court indicated that pursuant to the ordinary course of events the claimant would have made such an increase of its work input.
294.  On the basis of its considerations summarized above the SFT remanded the case to the lower court, with the instruction to estimate the profit that the claimant would have made pursuant to the ordinary course of events, i.e., with a 50% work input.[505]
51. 4A_251/2010
295.  The background to this judgment dated 12 August 2010 is a sales and purchase contract pertaining to a private yacht. In a simplified version, this is what happened[506]: Under the mentioned sales and purchase contract the buyer of the yacht (defendant) did not perform his obligations, namely paying the purchase price. After having put the purchaser in default the seller (claimant) withdrew from the contract, pursuant to Art. 107(2) of the CO[507]. Ultimately, the claimant could sell the yacht to another party, however, only at a lower price. Because of this negative price difference the claimant sued the defendant for damages.
296.  The SFT retained that the claimant validly withdrew from the relevant contract, and that he was, consequently, entitled to damages pursuant to Art. 109(2) of the CO[508], i.e., a compensation for the financial damage resulting from the failure of the contract.[509] In this regard the SFT stated that such so-called negative financial damage can, as a matter of principle, also consist of profits that the obligee would have made thanks to other transactions, i.e., transactions that he could have entered into, but that he had abstained from concluding because of the failed contract.[510]
297.  The lower instance had ruled that the claimant could have, at the same time as he had entered into the contract with the defendant, sell the yacht to another person, at the same favorable conditions agreed with the defendant. On this basis, and given that the conditions of the later sale of the yacht were less favorable than those agreed with the defendant, the lower instance awarded damages in the form of loss of profits to the claimant.[511] The SFT did not take issue with the concept that, depending on the circumstances, lost profits may be awarded in such a situation, but ruled that in the case at hand the lower court’s aforementioned assumptions were arbitrary and wrong, given the absence of any specific information on alternative purchase negotiations that the claimant allegedly conducted at the time.[512]
52. Vaud High Court judgment dated 3 September 2010
298.  The dispute that led to this Vaud High Court judgment dated 3 September 2010 was a labor law dispute between a longtime bank employee (claimant) and his former employer (defendant). Among other payments, the claimant asked for damages due to a violation of his personality rights. More specifically, the claimant alleged that his personality rights had been violated by the defendant, by having demoted the claimant without justification, and that had he not been demoted he would have gained higher bonuses at the defendant during the relevant period.[513]
299.  The Vaud High Court judgment retained, among other things, that the claimant’s personality rights have indeed been violated by the relevant demotion, and that the defendant therefore engaged its responsibility vis-à-vis the claimant on the basis of Art. 328(1) of the CO.[514] In this context the Vaud High Court ruled that had the claimant not been demoted by the defendant the former would, pursuant to the ordinary course of things and the general experience of life, have received a higher bonus at the defendant during the relevant years. On this basis the Vaud High Court granted the claimant’s request for damages in the form of a loss of profit[515], the amount of which had been determined by a court-appointed expert who took into consideration various factors, such as the defendant’s financial results during the relevant years, the general bonus policy at the defendant during such period, etc.[516].
53. 4A_63/2011
300.  In this judgment dated 6 June 2011 the SFT had to deal with an interesting claim, based, in essence, on the following situation[517]: The claimant, a 63 years old self-employed doctor, retained the services of a tax consulting firm (defendant), namely to obtain tax advice in relation to the fiscal impact of his approaching retirement.[518] The defendant advised the claimant to reduce his work activity to a certain extent, in order to obtain certain tax advantages. These tax advantages did, however, eventually not materialize, essentially because the tax consulting firm had incorrectly assessed the claimant’s tax position. The lower instance and the SFT retained in this regard that the tax consulting firm had violated the diligence owed to its client under the mandate agreement at issue.[519]
301.  The doctor filed a damages claim against the tax consulting firm, essentially based on the argument that had the tax consultant not provided him with false information he would not have prematurely reduced his professional activity (in other words, three years before he would in any event have retired), and that he would, consequently, have made a certain profit during these three additional years, a profit lost because of the defendant’s poor advice.[520]
302.  The lower instance had accepted the claimant’s reasoning, and had awarded him a compensation for loss of profits in a certain amount. The SFT, however, pointed out that under Swiss law only those financial losses may be compensated by damages, which are involuntary, which is also reflected by Art. 44(1) of the CO[521].[522] With respect to the doctor’s claim at issue the SFT essentially considered that the claimant’s decision to retire was based on various factors, not exclusively on the fiscal aspect, and that his decision to reduce his professional activity and correspondingly his earnings was, therefore, a voluntary decision that does not give rise to a damages claim.[523]
54. 4A_371/2011
303.  The contractual relationship in the dispute that led to this SFT decision dated 14 November 2011 belongs to the so-called «innominate» contracts, i.e., a contract that is not expressly defined in the CO or in any other Swiss statute. In the briefest form, this is the relevant background[524]:
304.  The claimant’s father had been a very successful figure in the communication consultancy business. Among other things this grand seigneur of communication consultancy had founded a yearly business conference. Having reached the age of 86 years, this communication expert wished to slowly retire, especially in relation to the yearly conference. In this regard, in November 2005, he concluded with the defendant an agreement concerning the transfer of the yearly business conference from its founder to the defendant. Among other points the parties agreed in this transfer agreement that the «seller» of the congress would still be entitled to the benefits deriving from the congress to be carried out in 2006. Another point that the parties fixed in the mentioned agreement is that in the event that the founder of the business conference would be incapable of organizing and conducting this event in 2006 the defendant would be in charge to do so. In December 2005, i.e., after the entering into of the transfer agreement summarized above, the transferor of the congress died. Despite the mentioned contract clause, pursuant to which the defendant would be in charge of organizing the business conference in the course of 2006, the defendant cancelled the conference at the beginning of 2006. In the dispute that ensued from these events the transferor’s son, as his heir, sued the defendant for loss of profits relating to the cancelled 2006 business conference. 
305.  The lower instance, being the Commercial Court of the Canton of St. Gallen, ruled that the defendant has violated the above-mentioned transfer agreement by cancelling the 2006 conference, and that the defendant is liable towards the claimant for the profits that the 2006 business conference would have generated (had it been carried out). In this context the mentioned court estimated the net profit that such conference would have generated. When doing so the Commercial Court in St. Gallen took into consideration, among other aspects, that the death of the conference’s founder would probably have had a negative impact on the number of participants.[525] It is obvious that there is no way for a court to somehow precisely or scientifically estimate how important the cancellation rate in the relevant circumstances would have been. Therefore, the court’s loss of profit estimation at issue necessarily had to comprise an arbitrary element.
306.  The SFT upheld the lower court’s estimation of the financial damage sustained, retaining, among other things, that Art. 42(2) of the CO grants the judges of the lower instance an important amount of discretion in this context.[526]
55. Vaud High Court, «Tara Jarmon» judgment dated 11 January 2012
307.  This judgment of the Vaud High Court dated 11 January 2012[527] is related to the violation of the international trademark «Tara Jarmon», under which a line of women’s clothing is marketed. In its judgment the Vaud High Court retained, among other things, that the defendant had indeed violated the claimants’ trademark «Tara Jarmon», and that the usual conditions of liability (illegal act, etc.) are met.[528]
308.  Concerning claimants’ request to obtain a compensation for their alleged loss of profits in an amount of EUR 220’000 the Vaud High Court agreed with the claimants that the defendant’s violation of claimants’ trademark rights (by virtue of, principally, exploiting a boutique, in Geneva, with the unlawful use of claimants’ trademark) had indeed caused a loss of profit to claimants, pursuant to the ordinary course of events.[529] Applying Art. 42(2) of the CO, to quantify such loss of profit the Vaud High Court, in essence, used, as a reference point and calculation basis, the average gross margin made in preceding years in a Geneva boutique that sold Tara Jarmon clothes. On this basis the Vaud High Court granted claimants a loss of profit compensation amount of EUR 129’095.[530] The SFT confirmed in its judgment 4A_460/2012 dated 6 February 2013, in which it rejected the appeal directed against the Vaud High Court decision at issue, that the brand «Tara Jarmon» had already been established in Geneva in the relevant period, and that it corresponds to the ordinary course of things and the general experience of life that a new fashion boutique is able to realize the same sales than the preceding boutique.[531] 
309.  Claimants had also asked for a compensation of the alleged damaging of their brand’s reputation, claiming CHF 100’000 under this title. Interestingly, with regard to this claim the Vaud High Court stated that the proof of such type of financial damage is difficult, and that, for this reason, the financial damage to a brand’s reputation may, on the basis of Art. 42(2) of the CO, be estimated ex aequo et bono by the court, provided that the claimant managed to establish the existence of such financial damage, albeit not its amount.[532] On this basis the Vaud High Court estimated and ruled that in light of all the relevant circumstances in that matter claimants shall obtain a compensation of CHF 10’000 as compensation for the damaging of their brand’s reputation. 
56. 4A_401/2011
310.  The background to this SFT judgment dated 18 January 2012[533] is a dispute related to a work contract under which the defendant had to deliver a crane to the claimant and install it on the latter’s truck. Once installed on the claimant’s truck it turned out that the crane was defective, and the crane and truck stayed from 15 to 19 December 2008 in the defendant’s factory for repair works. Among other things the claimant sued the defendant for loss of profits caused by the truck’s mentioned downtime.
311.  The cantonal court agreed that because of the crane’s defectiveness the defendant was, in principle, liable to the claimant for damages. However, the court ultimately rejected the claimant’s loss of profits claim, retaining that the claimant had not made the alleged loss of profits sufficiently probable.[534] 
312.  The claimant had filed with the cantonal court (i) accounting documents relating to November 2008, i.e., a period preceding the relevant period from 15 to 19 December 2008 during which the truck could not be used, (ii) calculations of average daily revenues based on such documents, and (iii) a written confirmation from a company (presumably a customer) that had the truck been available in December 2008 transportation orders would have been placed with the claimant in that period. The cantonal instance found that it is possible that the average daily revenues in December 2008 could have been generally lower than in November 2008. Further, it retained that the mentioned written confirmation did not specify the volume or duration of cancelled transportation orders, let alone the transportation charges or rather revenues linked thereto. The court pointed out in its judgment that the claimant should have submitted documents concerning the period from 1 to 14 December 2008, which would have permitted to draw assumptions relating to the following week (i.e., covering the relevant period from 15 to 19 December 2008), or that it should have presented evidence for effectively placed transportation orders for the week from 15 to 19 December 2008. 
313.  The SFT ruled that the cantonal court’s above-mentioned severe assessment was at least not arbitrary.[535] 
57. 4A_719/2011
314.  The background to this SFT judgment dated 7 Mars 2012 is quite complex, but in strongly simplified terms, this is what happened[536]: The parties to this dispute had entered into a lease agreement relating to a hotel, and their dispute arose in that context. One of the issues disputed between the parties was a delayed return of the hotel from the lessee to the lessor. The lessor argued that it lost a certain profit because of such delayed handover of the hotel, and filed a claim for damages against the lessee on that basis.[537] 
315.  The lessor claimed loss of profits for the period from 1 to 15 March 2013.[538] It based its claim, in particular, on a supplementary agreement dated 6 February 2013 between the parties, in which they expressed their awareness that the hotel is fully booked because of the international motor show in Geneva from 6 to 13 March 2013, and that the reservations for the ensuing period are also important, so that a delayed handover of the hotel would have financial consequences for the parties. Additionally, the lessor filed with the lower instance a table showing the hotel’s revenues during the years 2003 through 2005, the rates for the rooms, and the occupancy rates. 
316.  Despite the above-mentioned means of evidence the lower court denied the application of Art. 42(2) of the CO, and rejected the lessor’s loss of profits claim.[539] In this regard the lower court stated that the lessor failed to provide it with evidence proving: (i) actual hotel room cancellations relating to the relevant period; (ii) the price of the rooms booked for the relevant period; and (iii) the number of nights actually lost. Additionally, the lower instance pointed out that the only document filed by the lessor to prove the alleged loss of profits is the above-mentioned table that does neither contain any heading nor a legend, and which does not show actual but only estimated revenues. The lower court further criticized the mentioned table for not containing any explanation on the source of the alleged turnover figures contained therein. Finally, in its judgment, the lower court pointed to the circumstance that two witnesses were not able to confirm such figures. 
317.  The SFT confirmed the lower court’s above-mentioned assessment, and retained that the latter had not violated Art. 42(2) of the CO.[540] The SFT shared the lower court’s view that the lessor’s asserted turnover figures are hypothetical, not substantiated by any usually available accounting documents. The lessor had argued in this regard that it proved difficult to procure accounting documents, but the SFT dismissed this argument, confirming its jurisprudence pursuant to which the claimant has to prove sufficient elements to permit an estimation of the asserted financial damage on the basis of Art. 42(2) of the CO, even if discharging such burden is difficult.[541] 
58. 4A_709/2011
318.  Simplifying the facts at the basis of this SFT decision 4A_709/2011 dated 31 May 2012, the SFT assessed a tort claim for loss of profits, which has been argued as follows[542]: The parties to the dispute were both tenants in the same industrial building that had been completely destroyed by a fire. The claimant held the defendant responsible for the fire, and sued the defendant for damages, including loss of profits. In relation to the profit allegedly lost the claimant filed as evidence a business plan. It argued that had the fire not destroyed its production site it would have realized the targets fixed in the business plan, and would have made the corresponding profit. In this context the claimant invited the lower courts to apply Art. 42(2) of the CO and estimate the lost profit on the basis of the business plan. 
319.  The SFT shared the lower court’s assessment that the claimant had failed to prove sufficient indications to make the business plan plausible.[543] The SFT also approved the lower court’s assessment that the alleged loss of profits is not sufficiently probable to estimate it pursuant to Art. 42(2) of the CO.[544] 
59. 4A_665/2012
320.  This SFT judgment dated 22 March 2013 illustrates how extensive the exercise of discretion can be in the application of Art. 42(2) of the CO. 
321.  In a nutshell, the relevant background can be summarized as follows[545]: The claimant had been employed by the defendant from 2001 until 2006. On 25 April 2006 the parties entered into a severance agreement to terminate their employment relationship. Pursuant to the severance agreement, the defendant, in essence, promised what follows: to retain the claimant as an external advisor from 1 July 2008 until 30 June 2013, when the claimant reaches the age of 65, and to provide him during this period with work in the amount of 6 workdays per month. The defendant did not comply with this agreement, having failed to place any order with the claimant, and the latter therefore sued the defendant for damages, i.e., his loss of gains.
322.  The cantonal court retained that the defendant did not perform under the severance agreement, and that the claimant therefore had a claim for damages. The problem that the court faced was that the parties had not specified the remuneration for the promised instructions, and that, additionally, the lost net gains had to be estimated, in other words, that the court had to estimate the claimant’s hypothetical expenses that are to be deducted from the hypothetical gross fees.
323.  Concerning the hypothetical remuneration, the parties had referred in their severance agreement to the usual rates in the defendant’s relevant division. Such rates vary from CHF 80 to 220 per hour, without specifying how the hourly rates are to be determined in a specific case. In application of Art. 42(2) of the CO, the lower instance fixed the hourly rate to be applied to the dispute at issue at CHF 150, which has been approved by the SFT.[546] 
324.  Since the defendant had not placed one single order with the claimant, the latter did not have any actual expenses. Such expenses therefore had to be estimated by the court in the sense of hypothetical expenses, i.e., the expenses that the claimant would probably have incurred had the defendant given him the work set forth in the severance agreement. In application of Art. 42(2) of the CO, the cantonal court estimated that such expenses would have amounted to 1/3 of the gross fees.[547] The SFT ruled that this estimation does not exceed the court’s discretion granted by the mentioned provision.[548]
60. Neuenburg High Court, judgment CC.2008.10 dated 14 May 2013
325.  This judgment of the Neuenburg High Court dated 14 May 2013 is related to a case of unfair competition. After having discussed and decided that the defendants have indeed committed acts of unfair competition against the claimant the Neuenburg High Court examined the latter’s claim for loss of profits.
326.  In essence, the claimant argued that because of the defendants’ acts of unfair competition the claimant’s business relationship with one of its customer’s has been negatively impacted, which resulted in a certain loss of profits. In relation to the claimant’s loss of profits calculation the Neuenburg High Court pointed out, interestingly, that reduced sales activities had to lead to certain cost savings at the claimant (reduced packaging and transportation costs, etc.), which had to be taken into consideration.[549] The Neuenburg High Court, on the basis of Art. 42(2) of the CO, used certain publicly accessible statistical data concerning the Swiss industry to estimate the net loss of profits sustained by the claimant.[550] 
61. 4A_129/2013
327.  In the present case, leading to a judgment dated 20 June 2013, the SFT had to decide whether the lower instance had lawfully ordered a special audit pursuant to Art. 697b(2) of the CO[551]. In a simplified fashion the relevant facts can be summarized as follows[552]: The claimant, a holding company, had granted a loan to the chairman of its board. The lower instance approved a minority shareholder’s request to appoint a special auditor to investigate the granting of this loan. 
328.  The following comments made by the SFT are interesting in the present context[553]: The SFT summarized that the lower instance had concluded on a prima facie basis that the loan granted by the claimant to its board’s president did not correspond to normal market conditions. Upon such statement the SFT retained that the lower instance had, in other words, ruled that the claimant could have invested the relevant amount at arm’s length conditions, and that it, consequently, lost a corresponding profit. In this context the SFT also stated that the loss of profit has been sufficiently demonstrated on a prima facie basis simply by showing that the loan at issue was not grated at market conditions.
62. 4A_364/2013, 4A_394/2013, 4A_396/2013
329.  The dispute at issue, which led to this judgment dated 5 March 2014, derived from the violation of an asset management agreement. In short, the relevant background can be summarized as follows[554]: The claimant had inherited a significant amount of money, and decided to retire. She retained the services of two asset managers to manage her assets, with the investment objective to obtain a stable return, permitting her to live on her capital. However, the asset managers invested almost the entire portfolio in shares, and during the period from 1 May 2000 until 16 August 2002 the portfolio incurred significant losses.
330.  The lower court ruled that the asset managers violated the asset management agreement by investing almost all their client’s assets into equity investments, and this is how the lower court, in essence, determined the damages to be paid by the two defendants[555]: 
331.  In a first step the lower court determined the amount of the relevant capital destruction by deducting from the portfolio’s starting value (i) the portfolio’s closing value as at the termination of the asset management agreement, as well as (ii) certain portfolio outflows, such as, for example, the inheritance tax debited to the portfolio in question. The result of this simple arithmetic operation was a loss of CHF 991’856. In a second step the lower court, in essence, determined that: (i) a diligent asset manager would have implemented an asset allocation pursuant to which only 45% (instead of 100%) of the available assets would have been invested in equity investments; and (ii) such a diligently invested hypothetical portfolio would have incurred a 55% less important loss than the actual portfolio. On this basis the lower court retained that the defendants’ negligent performance had created a loss (damnum emergens) of CHF 545’521, i.e., 55% of CHF 991’856.
332.  The lower court ruled that the claimant was not only to be compensated for the above-mentioned damnum emergens, but had also to be compensated for the return that could have been achieved on the part of the portfolio that had illicitly been invested in equities, but should have been invested in other asset classes. In this regard the lower court determined that a diligent asset manager would have invested 10% of the portfolio’s assets in money market instruments, and would have invested 45% of the assets in bonds. The lower court then assumed a return of 1% per year on the money market instruments, and a return of 3% per year on the bonds, all in relation to the relevant period. On this basis the lower instance calculated a lost return on the part of the portfolio that should not have been invested in equities, but should have been invested pursuant to the aforementioned asset allocation, amounting to CHF 94’371.
333.  The parties to the dispute at issue challenged, among other things, the lower court’s concept that a portfolio diligently invested should have been invested in a diversified manner, in equities (45%), bonds (45%) and money market instruments (10%), in accordance with the mentioned percentage split.[556] The SFT, however, rejected the parties’ objections, retaining that the lower court’s assumption is at least not arbitrary, arbitrariness, i.e., a qualified level of incorrectness, being the standard against which the SFT examined this issue.[557]
334.  The parties also challenged the lower court’s specific determination and calculation of the recoverable financial damage.[558] Among other things the defendants argued in relation to the lower court’s determination of the loss of profits, which has been summarized above, that the (smaller) amounts that had in effect been invested in bonds and cash should have been taken into consideration by the lower court. In relation to this argument the SFT stated that in the context of an estimation, pursuant to Art. 42(2) of the CO, of the claimed financial damage it is permissible to schematize, that is simplify, to a certain extent, and that for this reason it is to be accepted that the lower court assumed that the relevant portfolio had been fully invested in equity investments and disregarded the small part of the portfolio’s assets that had not been invested in shares.[559] 
335.  Another aspect that the defendants contested is that the lower court had not explained in its judgment how it concluded that in the relevant period, in which the markets had seen a very significant downturn, a return of 1% per year on money market instruments and a return of 3% per year on bonds could have been achieved.[560] The SFT confirmed that the lower instance had not explained in detail its relevant reasoning, but Switzerland’s highest court did not sanction this as a violation of the defendants’ right to be heard, based on the reasoning that it clearly transpired from the relevant context that the lower instance had made its own assumptions, given the lack of established data.[561] In this regard the SFT also stated that in the context of a financial damage estimation pursuant to Art. 42(2) of the CO the lower court’s assumptions at issue did not have to be explained in detail, and that it was at least not arbitrary by the lower court to make the above-mentioned yield estimates, given that a more accurate determination has not been possible, because this would have presupposed additional information, such as the quality of the bond issuers, the duration of the bonds, the currencies, etc.[562]
63. 4A_691/2014
336.  The relevant aspect about this SFT judgment dated 1 April 2015 is that the SFT underscores in it the importance of the creditor’s obligation to provide the court with minimum indications regarding the existence and importance of the asserted financial damage to profit from the statutory easing of the burden of proof pursuant to Art. 42(2) of the CO.
337.  In a simplified form, this is the background to the judgment at issue[563]: The claimant engaged itself to deliver to the defendant a certain labelling machine. Because of a delay in delivery the claimant provided the defendant with a replacement machine which, however, did not meet the latter’s expectations. The contract was terminated, and the parties sued each other for certain claims. 
338.  The claimant filed, among others, a claim for loss of profits against the defendant, which it justified as follows[564]: The claimant alleged that had the defendant returned the replacement machine at the agreed time it could have used the machine itself or could have leased it against remuneration to another party. 
339.  The SFT repeated its settled practice that a claimant, who is asking for damages on the basis of Art. 42(2) of the CO, still has to provide the court with as much information about the existence and importance of the relevant financial damage as possible and reasonable. In this regard the SFT stated that if a claimant fails to completely discharge this obligation Art. 42(2) of the CO cannot be applied, which must lead to the rejection of the claim for damages, even if it is certain that the claimant sustained a certain financial damage.[565] 
340.  In the case decided by the present judgment dated 1 April 2015 the claimant confined itself, without giving more specific information and without offering any means of evidence, to point to the prices charged by its competitors for renting such labelling machines. Based on its above-mentioned settled practice related to Art. 42(2) of the CO the SFT confirmed the lower court’s rejection to grant the loss of profits claim in question. 
64. ZH Commercial Court, judgment HG120228 dated 10 July 2015
341.  In its heart, this ZH Commercial Court judgment dated 10 July 2015 deals with the violation of an asset management agreement. After having established that the asset manager (defendant) did indeed carry out transactions under the relevant asset management agreement, which were not authorized under it, namely taking out a Lombard loan and writing short put options, the court turned to the issue of the quantification of the asserted financial damage. 
342.  After having referred to the damage quantification principles established by the SFT the ZH Commercial Court addressed, among other points, how Art. 42(2) of the CO is to be applied in the context of portfolio losses caused by negligent asset management. In this regard it first stated that it is regularly not possible for the damaged person to concretely prove the hypothetical development of his or her portfolio had it been properly managed. The ZH Commercial Court retains in its judgment that such proof would require the taking into consideration of various variables, which would make it impossible or unreasonable to require the proof of any and all such variables.[566] Consequently, the court is, in principle, called to apply Art. 42(2) of the CO to the estimation of the hypothetical development of the client’s portfolio had such portfolio been properly managed.
343.  The ZH Commercial Court then addressed the hurdle that the claimant has to take to allow the judge to apply the relevant statutory easing of the burden of proof, i.e., the requirement that the claimant has to provide the court with all indications concerning the claimed loss of profits, which are reasonably available to him or her, to allow the court to make a reasonable profit estimation. The ZH Commercial Court stated in this regard that the claimant has to provide the court with as many specific indications and general principles in relation to the claimed financial damage as possible and reasonable. The concrete requirements in this regard are to be determined on a case by case basis.[567]
344.  The judgment at issue also contains the following interesting consideration concerning the loss caused by the unauthorized use of short put options[568]: In general, the damaged client has to substantiate the losses caused by the individual unauthorized transactions. In other words, if, for example, the asset manager purchased, in violation of the asset management agreement, private equity interests, the loss sustained because of such investments is to be determined, not of the entire portfolio. However, the ZH Commercial Court recognized that it would be extremely difficult for a damaged client to individually prove the loss caused in his or her portfolio because of the writing of an important number of short put options. Because of the characteristics of writing short put options the damaged client would have to reconstruct on a day to day basis the development of the margin requirements, etc. The ZH Commercial Court considered that this would not be reasonable, and that, consequently, the loss derived from an important number of unauthorized short put option transactions may, exceptionally, be calculated by using the entire portfolio’s value.
65. 4A_651/2015
345.  The dispute that led to this SFT judgment dated 19 April 2016 opposed an Italian transport company (claimant) against a Swiss railway company (defendant) in relation to a «Rail Traction Service Agreement» entered into by these parties.[569] Under such agreement the defendant undertook to make available railway carriages and to provide traction services to the claimant. The parties agreed, in particular, that for a round trip from Cologne to Domodossola a price of EUR 26’500 was due. In terms of quantity the parties agreed that five such roundtrips per week shall be carried out, with a minimum of 230 roundtrips per year. This cooperation was set to begin on 10 January 2011. Because of a dispute between the parties the defendant discontinued its performance of the agreement as from 23 March 2011.
346.  The claimant filed a claim for loss of profits with the ZH Commercial Court that rejected this claim, principally for the reason that it refused to apply Art. 42(2) of the CO to the claimant’s loss of profits claim. In this regard the ZH Commercial Court criticized that the claimant failed to provide the court with detailed parameters concerning the claimed costs and earnings.[570]
347.  The SFT agreed with the ZH Commercial Court’s assessment. The SFT’s considerations show that two points were decisive in this regard.[571] First, the claimant had not filed any invoices with the court, which could have substantiated the claimant’s assertion and projection regarding the occupancy rates of the roundtrips. The claimant argued that no invoices were available, because it did not enter into mid-, to long-term contracts with its customers. However, the SFT pointed out that during approximately six weeks roundtrips were carried out, and that for such period the claimant should have been in a position to provide the court with invoices sent to its customers. Second, with regard to its cost estimations the claimant had only presented certain fixed costs, principally the price per train agreed in the «Rail Traction Service Agreement». The SFT stated in its judgment that it is not plausible that only fixed, but no variable costs have been discussed by the claimant in its submissions, such as staff costs. Because of these two points the SFT concluded that the claimant had not provided the court with sufficient indications to permit an estimation of the claimed loss of profits, pursuant to Art. 42(2) of the CO. 
66. 4A_49/2016
348.  This interesting SFT judgment dated 9 June 2016 is based on the following, strongly simplified background[572]: The claimant, a Macedonian national, applied with the immigration office of the canton of Lucerne for a prolongation of his residence permit. The claimant’s application was denied, and he filed an appeal against this decision with the administrative court of the canton of Lucerne. For this task the claimant had retained the services of a Swiss attorney, the defendant. Because of a mistake made by the defendant the advance on court fees requested by the mentioned administrative court has not been paid, which, for this reason, did not accept to hear the claimant’s appeal. Consequently, the claimant has been expelled from Switzerland.
349.  The claimant sued the defendant for damages, essentially based on the argument that his appeal would have been successful had the advance on court fees been paid, that he would therefore have been allowed to continue to work in Switzerland, and that he would have managed to save the claimed amount of money. The cantonal courts rejected this claim, essentially based on the consideration that the claimant’s above-mentioned appeal would in all likelihood in any event not have been successful, and that, for this reason, the defendant’s lack of diligence has not been the cause for claimant’s alleged loss of profit.[573] In other words, the cantonal instances considered that the claimant would in any event have been expelled from Switzerland, even if the defendant had been diligent and the relevant advance on court fees had been paid.
350.  However, the cantonal instances ruled that had the court fees been paid, and had the administrative court of the canton of Lucerne then opened the proceedings in relation to claimant’s appeal, this would have taken 19 months during which the claimant could have continued to work in Switzerland. Applying Art. 42(2) of the CO, the cantonal courts estimated the amount that the claimant could have saved during an additional work period of 19 months in Switzerland.[574]
67. 4A_436/2016, 4A_466/2016
351.  In this judgment dated 7 February 2017 the SFT had to deal with another case of the violation of an asset management agreement. In very simplified terms, the dispute at issue related to an asset management agreement entered into between an offshore company and an asset manager[575], which has been violated by the asset manager[576]. 
352.  With regard to the lower instance’s determination of the financial damage amount the SFT repeated some principles that are applicable to the calculation of the financial damage deriving from the violation of an asset management agreement. First, in relation to its basic damage calculation method of determining the arithmetic difference between the damaged person’s actual net worth (i.e., such person’s financial position impacted by the violation of a contract or the law) and such person’s hypothetical net worth had the relevant contractual or legal obligation not been violated[577], the SFT stated that in the case of the violation of an asset management agreement not the damaged person’s entire property is to be taken into consideration, but only the portion of such person’s property, which has been subject to the relevant asset management agreement.[578]
353.  The SFT further explained that two scenarios have to be distinguished: On the one hand, the situation where the asset manager has mismanaged the entire portfolio by having violated the agreed asset management strategy. On the other hand, the situation where only one or several specific investment(s) is/are to be considered being contrary to the asset management agreement. In the first situation, the entire portfolio is to be taken into consideration in the financial damage determination pursuant to the above-mentioned arithmetic difference calculation; in the second situation, only the portion of the portfolio’s assets is to be taken into consideration, which has been used to purchase the impermissible investment(s).[579] If the entire portfolio was mismanaged by the asset manager (i.e., in a case corresponding to the first of the two aforementioned situations) the SFT determines the financial damage amount by, in essence, comparing, on the one hand, the actual performance of the relevant portfolio with, on the other hand, a hypothetical portfolio managed during the same period and in line with the asset management agreement.[580]
354.  Another general financial damage determination principle in the context of asset management agreements referred to by the SFT in its judgment at hand relates to the question to what extent possible gains or an increase in value of the managed assets is to be taken into consideration in favor of the defaulting asset manager. This issue is referred to in German as the issue of the «Vorteilsanrechnung»[581]. The SFT repeats in this regard that a gain or an increase of the managed assets is to be taken into consideration exclusively if and when such gain or increase in value was achieved precisely because of the violation of the asset management agreement. In other words, gains or increases in value which are the result of the portfolio’s management in line with the asset management agreement are not to be deducted from the financial damage amount. Only if the gain or increase in value would not have occurred without the irregular investment, which violated the asset management agreement, such gain or increase in value is to be taken into consideration in favor of the defaulting asset manager in the financial damage determination.[582]
C. Discussion of loss of profit claims on the basis of the Swiss case law review
355.  Following (and on the basis of) the presentation of the above-mentioned case law, the present topic will now be discussed in a thematic approach. In this regard, we will, in a first step, discuss some fundamental general aspects of the lost profits concept under Swiss commercial law (section IV.C.1). In a second step, we will summarize Swiss jurisprudence in respect of certain specific types of lost profit claims, for ease of reference and to further specify and illustrate under which conditions compensation for loss of profits can be claimed under Swiss damages law (section IV.C.2).[583] In a third step, we will discuss the importance of the judge’s discretion in the application of the crucial Art. 42(2) of the CO, the key legal provision in the context of this thesis (section IV.C.3). Finally, in a fourth subsection, certain practical recommendations for loss of profit claims under Swiss commercial law are presented (section IV.C.4).
1. Fundamental general aspects of the lost profits concept under Swiss commercial law
356.  Every claim for loss of profits contains a hypothetical element. Such claims inherently contain the assumption that a certain profit would have been made in the absence of certain events. The claimed profit cannot be proved in the sense of an occurred event, for it has precisely not been made, but has to be proved in the sense of an «if then» supposition, for example: If the contract or the law would not have been violated, then I would have made the profit claimed.
357.  The core issue in respect of loss of profit claims is the question what degree of certainty is required that the claimed profit would have been made. It is submitted in this regard that the answer to this question varies from jurisdiction to jurisdiction, at least to a certain extent[584], bearing in mind that the issue is determined by factors like a jurisdiction’s legal tradition and culture, which also vary from jurisdiction to jurisdiction.[585] Hereinafter, we shall examine how the mentioned question is answered in Switzerland.
358.  We will start our presentation of some fundamental general aspects of the lost profits concept under Swiss commercial law with a discussion of certain principles, important in the present context, deriving from a key axiom of Swiss damages law. 
359.  Thereafter, we will discuss the intertwined issues of the burden and standard of proof. In this regard, we will briefly summarize, on the one hand, how parties in civil proceedings before Swiss courts can administer proof and, on the other hand, what standard of proof is to be met in this context.
360.  After that, we will discuss in more detail Art. 42(2) of the CO (which, as already explained, sets forth a statutory easing of the standard of strict proof) in a separate subsection, given the importance of this key provision in the context of loss of profit claims. That this provision is especially relevant in the context of this thesis is due to the circumstance that the financial damage component in loss of profit claims is by definition hypothetical, which, more often than not, makes it impossible or unreasonable to provide strict proof for it.
361.  Prior to summarizing our findings in a concluding paragraph, we will discuss the significance of a statement repeatedly made by the SFT, that any compensation for loss of profits may only be claimed if and to the extent that the asserted lost profit is either customary or is in any other fashion a certain prospect (in German: «[…] üblichen oder sonstwie sicher in Aussicht stehenden Gewinn […].»).
a) Principles deriving from a key axiom of Swiss damages law
362.  One of the fundamental axioms of Swiss damages law is that its function is to put the aggrieved party as accurately as possible into the financial position it would be in had the infringing act or omission (i.e., the contract violation or the tortious act) not taken place. From this axiom flow certain principles that govern Swiss damages law.
363.  One of these principles is that Swiss damages law aims at compensating financial losses only, no immaterial losses.[586] When summarizing the loss of profit concept under French law, we have seen that under Art. 1149 of the FCC French courts also grant compensation for losses of opportunities (pertes de chances) that are not quantifiable, which gives such compensations the character of compensations for non-material damage (see para. 86 above). Such kind of compensation is alien to the current conception of Swiss damages law. If there is no financial loss, then there is, in principle[587], no damages claim, even if a contract violation or an unlawful act has taken place and is proven.[588] In this regard, the SFT has, for example, rejected to compensate the pure[589] loss of the possibility to use an asset.[590] For this reason a Swiss commercial litigator will have a tendency to first determine whether the relevant party sustained a damage in the legal sense, because without such damage (assuming that the dispute is governed by Swiss law) further efforts in relation to an action for damages are not useful.
364.  Another fundamental principle flowing from the above-mentioned axiom is that, as already explained, no over-compensation is allowed under Swiss damages law. The maximum amount that can be claimed as damages under Swiss law is the amount that corresponds to the financial damage actually sustained by the injured party, since a damaged person shall never obtain a compensation that exceeds the financial damage actually sustained by that person.[591] For this reason, under Swiss damages law there is no such thing as, for example, punitive damages, which has been confirmed by the SFT in, for example, the following precedent: 
365.  In its precedent DFT 122 III 463 dated 10 October 1996 the SFT had to assess the recommendation of the Swiss Association of Photo Agencies and Archives[592] to add supplemental damages (Verletzerzuschlag) of 20% to any claimed royalty. The SFT retained that accepting such supplement would introduce a penalizing element in the sense of punitive damages into Swiss damages law, which would violate the general principles of damages determination under Swiss law.[593] Consequently, in this precedent the SFT concluded, in essence, that it would be incompatible with Swiss law to grant any damages if such damages do not compensate an effective financial loss actually incurred by the claimant.[594]
366.  The above-mentioned axiom is also at the basis of the SFT’s constant and basic financial damage calculation formula pursuant to which the importance of a financial damage corresponds to the arithmetic difference between two net worth situations, an actual and a hypothetical net worth situation: On the one hand, the importance of the damaged person’s actual and current net worth, on the other hand, the hypothetical importance of the damaged person’s net worth had the damaging event not happened.[595] In relation to loss of profits, this formula is adapted to the effect that are to be compared, on the one hand, the net gains actually made by the damaged person with, on the other hand, the net[596] gains that such person would have made had the damaging event, i.e., the violation of the contract or the tortious act or omission, not taken place.[597]
367.  The above-mentioned formula has been applied from early on to loss of profit claims, for example in the very early precedent DFT 26 II 328 dated 1 June 1900, in which a buyer claimed lost profits from the seller, with the argument that had the seller honored the agreement and delivered the agreed goods the buyer could have resold the goods at a higher price.[598] The SFT ruled that the buyer’s claim for damages corresponds to the so-called «Erfüllungsinteresse,» i.e., the interest in the performance of the contract.[599] In other words, the buyer under the relevant contract has to be put into the position in which the buyer would be in had the seller properly performed the contract.
368.  A rather recent example of the application of the above-mentioned basic formula to determine loss of profit claims is the judgment 4A_70/2008, 4A_230/2009 dated 12 August 2009, in which the SFT had to assess a claim for damages deriving from the violation of a joint venture agreement. The SFT retained that two situations of the claimants’ financial position are to be compared: on the one hand, the claimants’ actual net worth with, on the other hand, their hypothetical net worth had the joint venture agreement not been prematurely terminated.[600] 
369.  From the axiom mentioned at the beginning of this subsection (para. 362 above) also derives the consequence that, in principle, loss of profits can be claimed under any type of contract. In other words, in relation to the financial damage category of lost profits it is, under Swiss law, in principle unimportant what kind of contract has been violated. The only practically relevant exceptions that come to mind are twofold: agency agreements and transport agreements governed by the CMR.
370.  As far as agency agreements governed by Art. 394 et seq. of the CO are concerned, Art. 404 of the CO[601] is understood as prohibiting loss of profit claims because of an untimely termination of the agency. This has been confirmed by the SFT for example in its precedent DFT 106 II 157, in which it retained that even if an agency agreement has been revoked or terminated in an untimely manner the profits that would have been derived from the agency had it not been revoked or terminated in an untimely manner may not be claimed as damages.[602] This jurisprudence has been confirmed several times.[603]
371.  Concerning transport agreements governed by the CMR, the SFT confirmed in its precedent DFT 127 III 365 that under the CMR loss of profits cannot be claimed as damages against the carrier. In the mentioned case, a buyer claimed lost profits from the carrier of a certain machine, arguing that because the machine had been damaged during its transport, and because the buyer could not use the machine as planned, it sustained a loss of profits in its factory. Referring to legal literature covering the CMR, the SFT rejected this claim.[604]
372.  In summary, we can retain that (i) apart from the two specific types of contracts mentioned above, under Swiss commercial law lost profits can, in principle, be claimed under any type of contract; but that (ii) Swiss damages law is conservative in the sense that any compensation for damages presupposes, in principle, an effective financial loss (i.e., in particular, no non-quantifiable pertes de chances) that also sets the upper limit for any compensation (i.e., no over-compensation). 
b) Burden and standard of proof 
373.  Under Swiss law, a party that is asserting a right or claim in civil proceedings has, as a general rule, to prove the facts supporting such right or claim, failing which such party’s right or claim is to be rejected by the court. This derives from Art. 55(1) of the CPC[605] and Art. 8 of the CC[606].
374.  Consequently, with regard to a loss of profit claim the claimant has to prove, among other things, that he or she would have made a profit in the claimed amount had the defendant not violated the relevant contract or not committed the tortious act.
375.  In civil proceedings before Swiss courts the judges are, as a general rule, not bound by rules of evidence that mandatorily predetermine the evidential value of available means of evidence.[607] On the contrary, Art. 157 of the CPC determines that, as a rule, «[t]he court forms its opinion based on its free assessment of the evidence taken». For illustration purposes, an example of a rule of evidence that is not compatible with Art. 157 of the CPC is a rule pursuant to which a statement made under oath is to be considered true, irrespective of whether or not, in light of all relevant circumstances, the judge considers the statement indeed as being true or, more precisely, proved.[608] 
376.  The above-mentioned principle of the free assessment of evidence does, however, not mean that the judge may assess evidence totally freely as he or she thinks best, or even arbitrarily.[609] The judge must assess evidence in such a way that his or her findings correspond to, among other things, the generally accepted rules of logic and lessons derived from common experience.[610] In this sense, objective elements influence the judge’s assessment of evidence, which in principle is a subjective process.[611] Overall, the result of the judge’s assessment of evidence must be reasonable, in other words, plausible and understandable.[612] The result of an assessment of evidence is arbitrary if it is manifestly untenable[613], namely if the judge draws manifestly untenable conclusions that are in clear conflict with the actual situation, overlooks significant evidence, or arbitrarily disregards significant evidence.[614] 
377.  In the sense of an interim result, we can summarize that in civil proceedings before Swiss courts the judges are not bound to follow predetermined rules of evidence when they assess the evidence presented to them, but may freely form their opinion whether or not a factual assertion is true, freely in the sense that the judges may take all circumstances into consideration when weighing the evidence and forming their opinion.[615] For example, the judges may take into consideration the persuasiveness and consistency of oral testimony, the interests of the author of a certain document, the personal histories of the parties to the proceedings, etc.
378.  Another important aspect in connection with the proof and evidence topic is the question of the required standard of proof, i.e., the required degree of the judge’s conviction in order to consider the relevant assertion as being true or, more precisely, proved. 
379.  Under Swiss civil procedural law, to retain a fact in his or her judgment as being proven the judge normally has to be fully convinced that the asserted fact is true.[616] Fully convinced does not require absolute certainty in the sense of 100% certainty.[617] The standard of proof of strict proof is already met when the judge does not have reasonable doubts that a certain fact is or is not true, or if still present doubts are insignificant.[618] For illustration purposes, with regard to the standard of strict proof one may quantify the required degree of conviction that a certain assertion is true at 90%.[619]
380. In respect of the issue of this thesis (in other words, the necessity for the claimant to prove, in particular, that he or she would have made the alleged profit had the defendant not violated the relevant contract or not committed the tortious act) there are certain constellations or types of lost profits where strict proof in the above-mentioned sense can be produced. The clearest situation is probably the resale case where a claimant already has a buyer to whom he or she could have resold the relevant goods, not delivered by the defendant in violation of the agreement, at a higher price. Assuming that the claimant is in a position to file with the court written agreements that confirm the relevant prices, namely the higher price agreed with the second buyer, there is no reason why a judge should not be convinced in the above-mentioned sense that the claimant could have made the relevant profit.
381.  There are other constellations imaginable where a claimant is also in a position to discharge the burden of strict proof, for example the loss of rental income because a tenant has not handed over the rented property in due time. It is imaginable that a lessor can present conclusive evidence to the court, for example in the form of written applications for the lease of the relevant property, so that the court is convinced that the lessor could have re-rented the property immediately had the tenant handed over the property at the contractually agreed date.
382.  However, when one leaves the realm of such rather clear and simple situations one rather quickly enters the area where the occurrence of a loss of profits is less self-evident. For example, it is much more difficult for a claimant to prove that because of a certain act of unfair competition by a competitor it suffered a loss of sales, which resulted in a certain loss of net profits. Already in 1942 did the SFT state in a judgment that in cases of unfair competition it is regularly not possible to specifically prove the financial damage sustained.[620] However, in respect of such claims, depending on the circumstances, Art. 42(2) of the CO may be applicable, which, as mentioned, sets forth a statutory easing of the above-mentioned standard of strict proof: With regard to situations in which it is either impossible or unreasonable to require strict proof of the financial damage sustained Art. 42(2) of the CO, which, as explained, is a key provision in the present context, sets forth what follows (in an English translation): 
«Where the exact value of the loss or damage cannot be quantified, the court shall estimate the value at its discretion in the light of the normal course of events and the steps taken by the injured party.»[621] 
383.  Because of its importance in the present context we will discuss the application of Art. 42(2) of the CO to loss of profit claims in detail in the next subsection. However, before we do that we can, at this point, summarize what follows, in the sense of an interim result:
–  (i) Under Swiss law, a party that is asserting a right or claim in civil proceedings has, as a general rule, to prove the facts supporting such right or claim, failing which such party’s right or claim is to be rejected by the court; consequently, with regard to a loss of profit claim the claimant has to prove, among other things, that he or she would have made a profit in the claimed amount had the defendant not violated the relevant contract or not committed the tortious act;
–  (ii) In civil proceedings before Swiss courts the judges are not bound to follow predetermined rules of evidence when assessing the evidence presented to them, but may, within the boundaries of arbitrariness, freely form their opinion whether or not a factual assertion is true, taking into consideration all circumstances when weighing the evidence and forming their opinion[622];
–  (iii) Under Swiss civil procedural law, to retain a fact in his or her judgment as being proven the judge normally has to be fully convinced that the asserted fact is true, such standard of strict proof being met when the judge does not have reasonable doubts that a certain fact is or is not true, or if still present doubts are insignificant;
–  (iv) There are certain constellations or types of lost profits where strict proof in the above-mentioned sense can be produced, for example in a typical resale situation; however, when one leaves the realm of such rather clear and simple situations one rather quickly enters the area where the occurrence of a loss of profits is less self-evident; 
–  (v) In respect of claims for the compensation of loss of profits Art. 42(2) of the CO may be applicable, which sets forth a statutory easing of the burden of strict proof.
c) Art. 42(2) of the CO
384.  Art. 42(2) of the CO, which, as mentioned further above, sets forth a statutory easing of the standard of strict proof, is the key provision in the context of this thesis’ topic.[623] This is so because the damage component in loss of profit claims is by definition hypothetical, which, more often than not, makes it impossible or unreasonable to provide strict proof for it. 
385.  In light of the SFT’s jurisprudence the application of Art. 42(2) of the CO, which, in principle, is indeed applicable to loss of profit claims[624], presupposes that in the relevant circumstances strict proof of the claimed financial damage is, by the nature of the damage, impossible[625], or that the necessary means of evidence are lacking to the claimant[626], or that demanding strict proof from the claimant would be unreasonable[627].[628] 
386.  An example of a type of financial damage that usually cannot be proved strictly is the loss of profits claim based on a violation of an asset management agreement[629], where pursuant to the basic financial damage calculation formula discussed further above one component to be determined is the hypothetical development of a properly managed portfolio. The SFT confirmed that the financial damage resulting from the difference between, on the one hand, the de facto development of the relevant portfolio with, on the other hand, the hypothetical development of the portfolio when managed in line with the asset management agreement can usually not be strictly proved.[630] 
387.  Another example of difficulties of proof, which may, depending on the circumstances, be taken into consideration, is the following one: Provided that it is established that an employee did work overtime, although he or she is not in a position to prove the exact number of extra hours worked, the court may, by analogy, apply Art. 42(2) of the CO and estimate the number of overtime hours worked by the employee.[631]
388.  It is to be noted that the above-mentioned condition of strict proof of the claimed loss of profits being impossible can also be fulfilled if the defendant does not provide the necessary information to the court, which is not available to the claimant, that would allow a precise calculation of the relevant loss of profits. Pursuant to the SFT, also in such a situation is the court allowed to make an ex aequo et bono determination of the loss of profits in application of Art. 42(2) of the CO.[632] 
389.  If the conditions for an estimation of the financial damage on the basis of Art. 42(2) of the CO are met the court has to apply it ex officio, irrespective of whether or not the claimant invoked this provision.[633]
390.  Pursuant to settled case law, the easing of the standard of strict proof works as follows: Provided that the above-mentioned conditions for its application are met, Art. 42(2) of the CO allows the judge to determine and accept the financial damage on the basis of an estimation, instead of strict proof, in respect of both the existence of the financial damage[634] as well as its amount (quantum).[635] To illustrate the application of the provision at issue, reference is made to the following financial damage estimation by a cantonal court:
391.  In the relevant proceedings the defendant had terminated for cause a marketing agreement, i.e., prior to its contractually agreed expiration, under which the claimant had certain exclusive as well as non-exclusive marketing rights relating to the Stade de Suisse football stadium in Berne. The defendant declared the termination on 5 March 2007, effective on 30 June 2007. The claimant argued that the contract’s early termination for cause was unjustified, and it sued the defendant, among other things, for loss of profits related to the season 2007/2008. 
392.  The cantonal court ruled that the termination for cause was wrong, and that the defendant was, therefore, liable towards the claimant for damages. Applying Art. 42(2) of the CO, the court estimated the profit that the claimant would have made under the marketing agreement in the season 2007/2008 had the defendant not wrongly terminated the agreement with effect on 30 June 2007. In this regard, the court proceeded in essence as follows[636]: As a starting point the court based its estimation on the revenues actually made by the claimant under the contract in the previous season. On the basis of the claimant’s income statements the court then estimated that in relation to the season 2007/2008 the claimant had the potential to generate the same turnover as the defendant did actually generate in the mentioned period, had the claimant increased its efforts accordingly. Consequently, in its profit estimation the court also took into consideration the defendant’s actual sales numbers for the season 2007/2008, to the extent that the sales revenues related to the exclusive marketing rights under the relevant agreement. In addition to these sales numbers for the season 2007/2008 the lower court granted the claimant a certain additional amount, based on the consideration that the claimant would have increased its network of business contacts and would, pursuant to the ordinary course of events, have thus expanded its business activities in the season 2007/2008. Finally, from the hypothetical gross profit thus calculated the lower instance deducted the claimant’s hypothetical operating expenses.
393.  The above example illustrates that, depending on the circumstances, Art. 42(2) of the CO allows quite a free estimation of the financial damage[637], and in a recent precedent the SFT stated that no exact substantiation of the asserted financial damage may be requested from the claimant in cases of Art. 42(2) of the CO[638]. However, various SFT precedents stress that the provision at issue is not intended to permit the claimant to demand a loss of profit compensation in any amount, without providing the court with sufficient details in relation to the claim.[639] On the contrary, it is settled case law that the claimant has to provide the court with all indications concerning the claimed loss of profits, which are reasonably available to him or her, to allow the court to make a reasonable profit estimation.[640] In other words, the provision at issue does not allow the judge to conjure a profit amount based on pure speculation, without sufficient indications pointing to its existence and importance. Pursuant to the SFT, the indications provided by the claimant must rather convince the judge that a profit, approximately in the asserted realm, would in all likelihood have been made[641], mere plausibility not being sufficient[642]. This is also one of the reasons why the French perte de chance concept cannot be adopted by Swiss law[643]: Under Swiss damages law the mere possibility of a certain hypothesis is not sufficient to retain it as being proved, even under Art. 42(2) of the CO. If the claimant fails to submit to the court sufficient indications to make the claimed loss of profits rather highly plausible the claim for lost profits is to be rejected.[644] Again, even if it is clear that the claimant did indeed sustain a certain financial damage, Swiss courts will still require that the claimant provides a sufficient degree of indications of the financial damage’s importance, to allow the court to make a reasonable profit estimation. If the claimant cannot do that, his or her lost profits damages claim is to be rejected.[645]
394.  In an effort to make the application of Art. 42(2) of the CO by the courts more comprehensible certain SFT decisions are summarized below.
395.  The following resale case may serve as a positive example, i.e., as a case in point illustrating which level of indications is deemed sufficient to permit a court to make an estimate pursuant to Art. 42(2) of the CO: Under a sales and purchase agreement related to a Ferrari sports car the claimant sued the defendant, who failed to deliver to him a F40 Ferrari, for loss of profits. The cantonal court and the SFT retained that the financial damage sustained by the claimant may be calculated by deducting the agreed contract price from the hypothetical price at which the claimant could have resold the F40, estimated by the judge pursuant to the ordinary course of events.[646] In respect of this ex aequo et bono estimation, to be carried out by the court, of the F40’s hypothetical resale value the SFT pointed out in its judgment that the lower instance had numerous factual elements to make such estimation, namely F40 offers published in the Swiss press, two specific purchase offers of November and December 1990, the involved Ferrari sales agent’s witness testimony as well as witness testimonies from Ferrari fans, and two expert opinions.[647] The SFT determined that the lower instance, consequently, based its ex aequo et bono estimation of the F40’s hypothetical resale value on reasonable elements.[648]
396.  Another case in which the court considered that it had sufficient elements to estimate ex aequo et bono the claimant’s loss of profits is the following one: The relevant dispute was a case of unfair competition in which the defendant, in the sense of a typical free-rider, started competing the claimant decades after the founding of the latter’s company. When determining the profits lost by the claimant because of the defendant’s acts of unfair competition the court proceeded as follows, using the discretion left to it by Art. 42(2) of the CO [649]: The judges had to determine the profits lost by the claimant because of the defendant’s acts during a period of three years, i.e., from 1 January 1998 through 31 December 2000, this having been the relevant period in the dispute at issue. In a first step the cantonal court calculated the average profit margin of the claimant’s business for the years 2001 through 2003, being three years following the aforementioned period (1998-2000), since during the years 2001 through 2003 the defendant had ceased its acts of unfair competition against the claimant. For this calculation the court used the claimant’s audited accounts for the years 2001 through 2003. On this basis the court determined that the claimant’s average profit margin for the mentioned years amounted to 22%, as the ratio between the total profits and the total turnover in the mentioned years. In a second step the cantonal court established the total turnover made by the defendant in the same period of three years, amounting to CHF 376’164. On this basis the lower court ruled that the claimant had been deprived of a profit in the amount of CHF 82’756, corresponding to 22% of the defendant’s turnover of CHF 376’164. Consequently, in this case the court basically deemed it sufficient for its loss of profit estimation to use the claimant’s and, presumably, the defendant’s audited accounts for certain business years.
397.  In the following two cases the courts rejected the application of Art. 42(2) of the CO, for lack of sufficient loss of profit indications: 
398.  In the first of these cases the ZH Commercial Court did conclude that the defendant’s activities violated the unfair competition prohibition, but still rejected the claimant’s claim for damages, because in the ZH Commercial Court’s opinion the claimant had not provided it with enough specific indications to allow it to make use of Art. 42(2) of the CO.[650] In this regard the ZH Commercial Court had requested from the claimant calculations related to categories of products as well as data related to individual articles.[651] Deviating from that, the claimant took the view that it must be sufficient to provide the court with figures related to its two divisions entertainment electronics and electrical household appliances. In this regard the claimant had basically argued that all its products were affected by the defendant’s acts of unfair competition. The SFT agreed with the ZH Commercial Court’s position. In essence, the SFT shared the ZH Commercial Court’s view that it is not unreasonable to require the claimant to provide turnover data for 50 article groups in its 150 stores.[652] The SFT stated in this regard that lacking such data it is not possible to conclude with a sufficient degree of certainty that a decline in the claimant’s profits was indeed caused by the defendant’s acts of unfair competition.[653] The SFT concurred with the ZH Commercial Court’s viewpoint that, in essence, a company’s profits are influenced by a multitude of factors, and that for this reason the claimant that is asking for a compensation of lost profits has to explain and prove all the factors that can be determined specifically.[654]
399.  In the second example the parties to the dispute had entered into a lease agreement relating to a hotel, and one of the issues disputed between them was a delayed return of the hotel from the lessee to the lessor. The lessor argued that it lost a certain profit because of such delayed handover of the hotel, and filed a claim for damages against the lessee on that basis.[655] The lessor claimed lost profits for the period from 1 to 15 March 2013.[656] It based its claim, in particular, on a supplementary agreement dated 6 February 2013 between the parties, in which they expressed their awareness that the hotel is fully booked because of the international motor show in Geneva from 6 to 13 March 2013, and that the room reservations for the ensuing period are also important, so that a delayed handover of the hotel would have financial consequences for the parties. Additionally, the lessor filed with the cantonal court a table showing the hotel’s revenues during the years 2003 through 2005, the rates for the rooms, and the occupancy rates. Despite such means of evidence the cantonal court denied the application of Art. 42(2) of the CO, and rejected the lessor’s lost profit claim.[657] In this regard the court stated that the lessor failed to provide it with evidence proving: (i) actual hotel room cancellations relating to the relevant period; (ii) the price of the rooms booked for the relevant period; and (iii) the number of nights actually lost. Additionally, the court pointed out that the only document filed by the lessor to prove the alleged loss of profits is the above-mentioned table that does neither contain any heading nor a legend, and which does not show actual but only estimated revenues. The court further criticized the mentioned table for not containing any explanation on the source of the alleged turnover figures contained therein. Finally, in its judgment the court pointed to the circumstance that two witnesses were not able to confirm such figures. The SFT confirmed the cantonal court’s above-mentioned assessment, and retained that the latter had not violated Art. 42(2) of the CO.[658]
400.  With regard to the cases summarized above for illustration purposes it is obvious that the judge has an important amount of discretion when applying Art. 42(2) of the CO, and the general guidelines formulated by the SFT in relation to this provision (see further above), to a specific claim.[659] We will address this point in more detail further below.[660] 
d) Compensation only for customary or certain loss of profits?
401.  As already explained further above, in respect of awarding damages Swiss courts have a general tendency to apply a rather restrictive approach. Such general tendency is also expressed by repeated SFT statements that any compensation for loss of profits may only be claimed if and to the extent that the asserted lost profit is either customary or is in any other fashion a certain prospect (in German: «[…] üblichen oder sonstwie sicher in Aussicht stehenden Gewinn […].»).[661] This formulation of the «üblichen oder sonstwie sicher in Aussicht stehenden Gewinn» has been repeated by the SFT in various decisions.[662]
402.  The above-cited SFT formulation is obviously intended to deploy a dampening effect in relation to the awarding of loss of profit claims. While this is clear, the precise content of such formulation is not self-evident, since there is, obviously, no predefined or necessarily and objectively evident content of the term «certain prospect» (in German: sicher in Aussicht stehend). As always in law, the meaning of such a term is to be determined by applying it to concrete cases. In this regard the court cases, especially the SFT precedents, examined in this thesis indicate that the SFT has a rather flexible understanding of the mentioned condition of the customary or certain prospect of the lost profits. Reference may be made to DFT 132 III 379 as a case in point, which indicates that the formulation «certain prospect» is not to be understood too restrictively, because in the mentioned precedent 132 III 379, which concerns a patent infringement dispute, the SFT repeatedly states that the claimant has to demonstrate that it likely (not «certainly») was deprived of a license fee.[663] In other words, the SFT formulation at issue, used in different SFT judgments, is not to be understood literally in the sense that compensation for loss of profits may only be awarded if and when the standard of strict proof has been met. Such a restrictive understanding would actually run counter to the above-described purpose of Art. 42(2) of the CO.
403. Another SFT decision confirming the above is 4C.468/2004 dated 27 October 2005, in which the claimant argued that because of an act of unfair competition, which has been acknowledged by the cantonal court, the claimant’s planned entry into the Swiss market with its products has been negatively impacted, and that the defendant shall, therefore, compensate the claimant for the corresponding reduction of its profits. Interestingly in the present context, when the defendant committed its act of unfair competition against the claimant the latter did not yet have an established position on the Swiss market. On the contrary, the claimant had just started to make some test sales in Switzerland. Now, both the cantonal court and the SFT rejected the claimant’s loss of profit claim, but not with the argument that such a claim would be too speculative per se and would therefore be automatically inadmissible, but basically because the claimant did not provide the cantonal court with requested information on various factors that the cantonal court deemed necessary to estimate the loss of profits in application of Art. 42(2) of the CO, such as information on pricing, the number of competitors, their market shares, development prospects, substitution possibilities, etc.
404.  Finally, in the present context one can also refer to the SFT decision 4C.163/2000 dated 5 January 2001, in which the SFT referred to the assessment to be made by the judge under Art. 42(2) of the CO as follows: The judge, according to the SFT, estimates whether the asserted profits would have been made almost certainly or rather with a preponderant level of probability.[664] Preponderant level of probability is less rigorous than near certainty. 
405.  In summary, it would appear that the formulation discussed above is used by the SFT in cases where the claimed loss of profits is too hypothetical or speculative, to indicate that the necessary degree of certainty is clearly not attained, rather than to stipulate that damages for loss of profits may only be awarded if the lost profits are certain in a technical or narrow sense.[665]
406. This understanding is corroborated by cantonal court decisions, such as a Wallis High Court judgment dated 5 December 2001, which was rendered in a dispute between two parties that had for several years jointly operated a hotel in the Swiss skiing resort Zermatt. Focusing for the present purpose exclusively on a certain financial damage determination aspect, it is to be noted that the joint hotel operation at issue was difficult in the first two business years, the hotel operation having been loss-making in these years. The business venture at issue turned into positive territory only after a restructuring, including a significant reduction of the staff costs. More specifically, in the business year 1995/1996 the profit was approximately CHF 37’000, in 1996/1997 approximately CHF 143’000, and in the business year 1997/1998 the profit amounted to approximately CHF 174’000.[666] Now, in light of this positive business trend the Wallis High Court concluded in its judgment at issue that in the business year 1998/1999 the parties’ partnership would have made a profit similar to the profits made in the business years 1996/1997 and 1997/1998.[667] Obviously, while such hypothetical outcome may, depending on the circumstances, be qualified as probable it can certainly not be considered as being certain in a strict sense, given the short track record in question (only three years/seasons in a row with a positive result) and the circumstance that the business performance of a hotel in a Swiss skiing resort depends on many variables, such as the general economic trend, the fall of snow, the weather, the strength of the Swiss Franc against certain other currencies, etc. The Wallis High Court assessment in question indicates that the court did not operate under the understanding that damages for loss of profits may only be awarded if the lost profits are certain in a narrow sense of this word (i.e., in the sense that a certain prospect [sicher in Aussicht stehend] would mean a 100% certitude), but that it rather had the understanding that a certain degree of probability is sufficient in this regard. 
e) Conclusions
407.  Summarizing our findings above, we can retain that:
–  (i) Apart from two specific types of contracts (agency[668]; transportation agreements governed by the CMR), under Swiss commercial law lost profits can, in principle, be claimed under any type of contract;
–  (ii) However, Swiss commercial law is conservative in the sense that any compensation for financial damage presupposes, in principle, an effective financial loss (i.e., in particular, no non-quantifiable pertes de chances) that also sets the upper limit for any compensation (i.e., no over-compensation);
–  (iii) Pursuant to the basic financial damage calculation formula constantly applied by the SFT, are to be compared two situations when determining the lost profit: on the one hand, the net gains actually made by the damaged person with, on the other hand, the (hypothetical) net[669] gains that such person would have made had the damaging event, i.e., the violation of the contract or the tortious act or omission, not taken place;
–  (iv) Under Swiss law a party that is asserting a right or claim in civil proceedings has, as a general rule, to prove the facts supporting such right or claim, failing which such party’s right or claim is to be rejected by the court; consequently, with regard to a loss of profits claim the claimant has to prove, among other things, that he or she would have made a profit in the claimed amount had the defendant not violated the relevant contract or not committed the tortious act;
–  (v) In civil proceedings before Swiss courts the judges are not bound to follow predetermined rules of evidence when assessing the evidence presented to them, but may, within the boundaries of arbitrariness, freely form their opinion whether or not a factual assertion is true, taking into consideration all circumstances when weighing the evidence and forming their opinion[670];
–  (vi) Under Swiss civil procedural law, to retain a fact in his or her judgment as being proven the judge normally has to be fully convinced that the asserted fact is true, such standard of strict proof being met when the judge does not have reasonable doubts that a certain fact is or is not true, or if still present doubts are insignificant;
–  (vii) There are certain constellations or types of lost profits where strict proof in the above-mentioned sense can be produced, for example in a typical resale situation; however, when one leaves the realm of such rather clear and simple situations one rather quickly enters the area where the occurrence of a loss of profits is less self-evident; 
–  (viii) In respect of such claims Art. 42(2) of the CO may be applicable, which sets forth a statutory easing of the burden of strict proof; 
–  (ix) In light of the SFT’s jurisprudence the application of Art. 42(2) of the CO, which is, in principle, indeed applicable to loss of profit claims, presupposes that strict proof of the claimed financial damage is, by the nature of the financial damage, either impossible or unreasonable; this condition can also be fulfilled if the defendant does not provide the necessary information to the court, which is not available to the claimant, that would allow a precise calculation of the relevant loss of profits; pursuant to the SFT, also in such a situation is the court allowed to make an ex aequo et bono determination of the loss of profits in application of Art. 42(2) of the CO;
–  (x) If the conditions for a financial damage estimation on the basis of Art. 42(2) of the CO are met the court has to apply it ex officio, irrespective of whether or not the claimant invoked this provision;
–  (xi) Depending on the circumstances Art. 42(2) of the CO allows quite a free estimation of the financial damage, and in a recent precedent the SFT stated that no exact substantiation of the asserted financial damage may be requested from the claimant in cases of Art. 42(2) of the CO. However, various SFT precedents stress that this provision is not intended to permit the claimant to demand a loss of profit compensation in any amount, without providing the court with sufficient details in relation to the claim. On the contrary, it is settled case law that the claimant has to provide the court with all indications concerning the claimed loss of profits, which are reasonably available to him or her, to allow the court to make a reasonable profit estimation;
–  (xii) The SFT stated in different judgments that any compensation for loss of profits may only be claimed if and to the extent that the asserted lost profit is either customary or is in any other fashion a certain prospect (in German: «[…] üblichen oder sonstwie sicher in Aussicht stehenden Gewinn […].»). The SFT precedents examined in this thesis indicate, however, that the SFT has a rather flexible and not too narrow understanding of the mentioned condition of the customary or certain prospect of the lost profits. In other words, the SFT formulation at issue is not to be understood literally in the sense that compensation for loss of profits may only be awarded if and when the standard of strict proof has been met. Such a restrictive understanding would actually run counter to the purpose of Art. 42(2) of the CO.
2. Certain specific types of claims
408.  Following the above presentation of certain fundamental general aspects of the lost profits concept under Swiss commercial law we will now, in a second step, summarize key aspects of, principally, the SFT jurisprudence in respect of certain specific types of loss of profit claims. This shall serve to provide the reader with references to certain types of loss of profit claims as well as to further specify and illustrate under which conditions compensation for loss of profits may be claimed under Swiss commercial law.
a) Sales and purchase agreements under the CO 
409.  Not surprisingly, and as we have seen further above, sales and purchase agreements have repeatedly been at the basis of loss of profits disputes brought before the SFT, and it has been confirmed quite early by Switzerland’s highest court that a buyer may claim lost profits from the defaulting seller.[671] 
410.  An important provision concerning sales contracts governed by the CO is Art. 191 of the CO, which deals with the seller’s liability for delivery default. In an English translation, this provision reads as follows:
«[Paragraph 1] A seller who fails to discharge his contractual obligation is liable for the resultant loss or damage to the buyer. [Paragraph 2] The buyer in a commercial transaction is entitled to compensation of the difference between the sales price and the price he has paid in good faith to replace the object that was not delivered to him. [Paragraph 3] In the case of goods with a market or stock exchange price, the buyer need not buy the replacement object but is entitled to claim as damages the difference between the contractual sales price and the market price at the time of performance.» 
411.  In its rather early precedent DFT 78 II 432 dated 23 December 1952 the SFT discussed Art. 191(3) of the CO, more specifically the construction of the term «market price» contained therein. 
412.  The seller in the dispute that led to DFT 78 II 432 had failed to deliver certain steel elements to the buyer, who claimed lost profits on the basis of Art. 191(3) of the CO, since both parties were professional traders. 
413.  The SFT’s interpretation of Art. 191(3) of the CO confirmed a large construction of the term «market price» contained therein, in the sense that the SFT determined that such market price does not necessarily have to be a stock exchange price that is based on price quotations, but that it is sufficient if it can be shown for a certain good that such good could have been sold at a usual price that can be determined objectively.[672]
414.  The SFT did not explain in this judgment what is to be understood by a usual price that can be determined objectively. It did, however, state that any price that is influenced by the seller’s or buyer’s personal circumstances does not qualify as such a market price in the wide sense.[673]
415.  In summary, in its judgment dated 23 December 1952 the SFT ruled that between professional merchants it is justified to apply the alleviation of the standard of proof pursuant to Art. 191(3) of the CO not only when there is a market price in a narrow sense, based on regular and official price quotations, but also when the claimant can show that the relevant good could presumably have been sold at a certain usual price.
416.  Another important provision in Swiss sales law is Art. 208 of the CO, which determines the consequences of a rescission of a sales contract. In an English translation, this article reads as follows:
«[Paragraph 1] In the event of rescission of the contract of sale the buyer must return the object to the seller together with any benefits derived from it in the interim. [Paragraph 2] The seller must reimburse to the buyer the sales price paid together with interest and, in accordance with the provisions governing full dispossession, compensation for litigation costs, expenses and the loss or damage incurred by the buyer as a result of the delivery of defective goods. [Paragraph 3] The seller is obliged to compensate the buyer for any further loss or damage unless he can prove that no fault is attributable to him.»
417.  In the precedent DFT 79 II 376 dated 17 November 1953 the issue put to the SFT is based on the distinction made by Art. 208(2) and (3) of the CO between so-called «direct» and «indirect» damage[674] caused to the buyer of defective goods. As derives from the above-quoted wording of Art. 208(2) and (3) of the CO, for a certain type of financial damage sustained by the buyer because of defective goods, referred to as «direct» damage, the seller is liable regardless of his or her fault. In contrast, for «further loss or damage», referred to as «indirect» damage, the seller is liable only if he or she cannot discharge proof of exoneration, i.e., prove that no fault was involved in the selling of the defective goods.
418.  In the precedent at issue it had not been disputed anymore that the relevant goods were defective, and that the buyer had, in principle, a claim for damages against the seller.[675] However, the SFT had to decide how to apply Art. 208 of the CO to the buyer’s loss of profits claim.
419.  In the case at hand the seller (defendant) could prove that it had not committed any fault when selling the relevant goods to the claimant, because the former could show that its supplier was a renowned exporter, and that the goods were normally controlled and accompanied by certificates confirming the healthiness of their content.[676] The claimant’s claim for loss of profits hinged, therefore, on the SFT’s determination whether pursuant to Art. 208(2) of the CO a seller is liable for loss of profits also, or whether, on the contrary, lost profits qualify as indirect financial damage that may be claimed only in case of fault of the seller (Art. 208(3) of the CO).
420.  After a discussion of the above-mentioned legal provision the SFT changed its former case law and determined that a seller is not liable for lost gains pursuant to Art. 208(2) of the CO, i.e., irrespective of his or her fault, but only if he or she cannot prove that the required diligence in connection with the selling of defective goods was not violated.[677]
421.  The SFT confirmed its jurisprudence discussed above, namely in its precedent DFT 133 III 257 dated 28 November 2006. After having examined Art. 208(2) of the CO from various angels the SFT retained in this precedent that direct financial damage, for which the seller is liable without regard to his or her fault, is such financial damage that is directly caused by the defective good, without the involvement or contribution of additional causes of damage.[678] It may, obviously, be difficult to draw the line between direct and indirect financial damage in a particular case, and the SFT points out that such determination is to be made at the court’s discretion.[679] Having said that, DFT 133 III 257 indicates that the SFT is not likely to overturn its precedent DFT 79 II 376, and that lost profits continue to be excluded from the realms of Art. 208(2) of the CO. 
b) Sales and purchase agreements under the CISG
422.  In its precedent DFT 136 III 56 dated 17 December 2009, related to an international sales and purchase contract governed by the CISG, the SFT had the opportunity to confirm that lost profits may, as a matter of principle, be claimed under the CISG, namely pursuant to Art. 74 of the CISG[680], provided that it was noticeable for the seller of the undelivered goods that such goods were destined to be resold, and to the extent that the lost profit was foreseeable pursuant to the usual margins.[681] The CISG entered into force in Switzerland on 1 March 1991, and since then it is part of Swiss law. 
423.  However, in the precedent at issue the claimant did not win its case, because the SFT applied Art. 77 of the CISG[682], pursuant to which parties to a sales contract governed by the CISG have a duty to mitigate their loss, including any loss of profits. In light of this provision the purchaser has to buy the undelivered goods from an alternative source, if such replacement transaction is reasonably possible under the relevant circumstances.[683] 
424.  In light of this loss mitigation obligation the purchaser of undelivered goods under a contract governed by the CISG, who may reasonably source such goods from an alternative seller(s), can only claim as damages the difference between, on the one hand, the purchase price agreed with the initial seller, who breaches the contract, and, on the other hand, the higher purchase price(s) agreed with the substitute seller(s).[684]
425.  Applying this rule to the case before it the SFT determined that the purchaser (claimant) should and could have bought the relevant goods from an alternative supplier, at the higher price asked for by the latter. The lost profit sustained by the claimant is, consequently, not to be calculated on the basis of the difference between, on the one hand, the agreed purchase price and, on the other hand, the claimant’s reselling price, but only by determining the difference between, on the one hand, the agreed purchase price and, on the other hand, the higher price charged by the alternative supplier.[685]
c) Patent infringement cases
426.  Another category of claims brought rather often to the SFT are, as we have seen further above, loss of profit claims based on patent infringements. 
427.  As early as in 1937 did the SFT confirm that patent holders may claim loss of profits from patent infringers.[686] 
428.  One of the key SFT precedents regarding loss of profit claims because of patent infringements is the much younger DFT 132 III 379 dated 19 December 2005. In this case the SFT discussed, among other things, the three possibilities accepted by Swiss courts to quantify the financial damage deriving from patent infringements, i.e., first, proving the financial damage effectively sustained, second, the approach referred to as license analogy, and, third, determining the importance of the financial damage by reference to the profit made by the patent infringer. The SFT stressed that such approaches are only to be understood as methods to quantify the loss of profits, but not as constituting themselves the cause of action, i.e., the legal ground for claims for damages.[687]
429.  As far as the first of the above-mentioned approaches is concerned, i.e., proof of the financial damage effectively sustained, the SFT pointed out that this method is workable and useful if it can be demonstrated that because of the introduction into the market of patent infringing products the sales of the products sold under the protection of the patent collapsed.[688]
430.  With regard to the second of the above-mentioned approaches, i.e., the so-called license analogy, the SFT pointed out that this method, pursuant to which the patent infringer has to compensate the patent holder by paying an amount that would have been agreed by reasonable parties as license fee for the use of the patent, poses the challenge of calculating the fair market license fee.[689] Specifying this point the SFT explained that the approach of the license analogy is to be preferred vis-à-vis the other approaches if and when: (i) the holder of the patent has granted non-exclusive licenses to third parties to use the relevant patent; (ii) the situations between such third parties, to which non-exclusive licenses have been granted, and the patent infringer are similar; (iii) it can be assumed in light of the relevant circumstances, namely in relation to the importance of the license fee, that the patent holder would have granted a similar license to the patent infringer; and (iv) it can also be assumed in light of the circumstances that the patent infringer would have been willing to enter into such a license agreement with the holder of the patent.[690] 
431.  Regarding, finally, the possibility to determine the quantum by reference to the profit made by the patent infringer the SFT explained that this approach is based on the assumption that the patent holder could have made the same profit as the patent infringer. [691] In this regard the SFT specified that pursuant to its case law this basis of a loss of profits claim is a special application of Art. 423(1) of the CO[692], i.e., the legal concept of the «Geschäftsführung ohne Auftrag» or «gestion d’affaires sans mandat», where a person intervenes in a principal’s affairs not in the principal’s interests, but in its own interests.[693]
432.  In the precedent at issue the SFT discussed in more detail the approach of the «Lizenzanalogie», i.e., the approach to determine the lost profit by establishing the amount that would have been agreed by reasonable parties as license fee for the use of the infringed patent. In particular, after having repeated the principle that compensation for loss of profits may only be claimed if and to the extent that the asserted lost profits are either customary or are in any other fashion a certain prospect[694], the SFT retained that the financial damage quantification method of the «Lizenzanalogie» may only be applied if and when it is established that a license agreement in relation to the relevant patent could have been entered into.[695] If it is established that one of the relevant parties would have refused to enter into a license agreement, for whatever reasons, the mentioned condition is not fulfilled, and the patent holder may not ask for a compensation for lost profits in the amount of a license fee.[696] Also, if the patent holder had not used at all the patent prior to the infringement it cannot be retained that the patent holder sustained a financial damage in the form of lost profits.[697]
433.  In the above-summarized discussion of the financial damage quantification method of the «Lizenzanalogie» the SFT gave an example in which it would consider that the basic condition of the lost profits being customary or a certain prospect[698] is fulfilled[699]: Assuming that a patent holder is close to entering into a license agreement with a third party, but that such third party ultimately refuses to enter into the agreement because the patent infringer entered the relevant market, then it may be considered likely that without the patent infringer’s intervention the patent holder could have earned license fees. 
434.  In its decision 4C.52/2007 dated 14 May 2007 the SFT confirmed that the claimant, who claims a compensation for loss of profits because of an infringement of its patent or trademark rights, has to show that it could have made the relevant profits had the defendant not infringed its patent or trademark rights.[700] If the patent or trademark holder cannot show this to the court the patent or trademark infringement has not caused the loss of profits claimed. In the sense of examples the SFT pointed to the situations in which the patent or trademark holder did, prior to the infringement, not use such rights, or did not intend to use such rights, or if he or she could not have accessed the market into which the patent or trademark infringer sold the relevant products or services.[701]
435.  A further important precedent in the present context is DFT 134 III 306 dated 3 March 2008, in which the SFT discussed in detail the issue of calculating the profit made by the patent infringer.
436.  When a patent infringer is to disgorge the profit made by it thanks to infringing the patent the net profit is to be determined, i.e., from the gross proceeds deriving from infringing the patent the costs are to be deducted, which the patent infringer incurred to generate such proceeds.[702] This is the general principle retained by the SFT, which it then specified by discussing it in more detail.
437.  Regarding the burden of proof the SFT referred to Art. 423(2) of the CO[703], pursuant to which the – applied to the case at issue – patent infringer only has to compensate the patent holder to the extent that the former is enriched. The SFT retained that on this basis the patent holder bears the burden of proving the gross revenues derived from the patent infringement[704], while the patent infringer bears the burden of proving the costs that it spent to generate such revenues.[705] The SFT stressed that the patent infringer still bears the burden of proving the costs that it incurred to generate the patent infringing revenues, even if proving such costs is difficult.[706]
438.  The SFT then discussed the issue to which extent production costs may be deducted from the revenue generated from a patent infringement when the counterfeited product has been produced by the patent infringer itself. In this regard, the SFT determined that:
–  (i) The production costs that the relevant patent infringer actually incurred are to be determined, not costs usually incurred in the relevant industry[707];
–  (ii) Only those costs that have been incurred exclusively for the production of the patent infringing goods are to be taken into consideration[708];
–  (iii) Only those costs can be deducted from the gross revenues, which were objectively necessary to produce the patent infringing goods[709];
–  (iv) There are no costs that because of their nature are per se not deductible from the relevant gross revenues, provided that the costs were actually incurred in connection with the patent infringement, and were also necessary to generate such revenues[710]. Particularly, it is not relevant whether the necessary production means were already available, or had first to be bought or made, to produce the patent infringing goods[711];
–  (v) Fixed overhead costs that cannot be assigned specifically are not to be taken into consideration, provided that the patent infringer’s production means would not have been fully utilized, or could not have been used at all, without the patent infringing production.[712] If the patent infringer’s production means would not have been fully utilized, or could not have been used at all, without the patent infringing production the patent infringement actually avoids or reduces losses that the patent infringer would otherwise have incurred anyway.[713] For this reason, when determining the relevant net profit such costs are not to be deducted from the gross revenues, at least for the period that would be necessary to liquidate or reduce the relevant business infrastructure.[714] 
439.  Finally, the SFT pointed out that estimating ex aequo et bono costs that are to be deducted from gross revenues is only possible to the extent that specific proof of such costs is either impossible or unreasonable.[715] The SFT retained that this condition is not met in relation to costs that a company with a proper accounting can prove.[716]
d) Trademark infringement cases
440.  Exhibiting similarities to patent infringement cases, loss of profit claims based on trademark infringements is another category of cases that is quite often represented among SFT precedents.
441.  Very early, in the judgment DFT 39 II 640 dated 11 July 1913, did the SFT confirm that trademark infringements may, in principle, lead to a liability for loss of profits.[717]
442.  As already mentioned further above, a point that is to be kept in mind regarding the cause of action at issue is that a trademark holder that is making a loss of profits claim has to show to the court, among other things, that it actually used its trademark prior to the infringement.[718]
e) Unfair competition cases
443.  Acts of unfair competition may, in principle, trigger liability for loss of profits. This has been confirmed by the SFT in, for example, DFT 83 II 154 dated 26 March 1957[719] and in its judgment 4C.225/2006 dated 20 September 2006. In the second, more recent judgment the SFT confirmed that if a person entices away potential customers from an aggrieved party with acts of unfair competition, so that these potential customers do not enter into contracts with the aggrieved party (what they would, however, have done without the acts of unfair competition), the aggrieved party can claim lost profits from the offender.[720] 
444.  With regard to the determination of the net profit lost by the aggrieved party because of the acts of unfair competition the SFT pointed out that the net profit is to be calculated by deducting from the hypothetical turnover the hypothetical costs that the aggrieved party would have incurred had it provided the goods and/or services under the relevant contracts.[721]
445.  In relation to cases of unfair competition it is particularly interesting to note that the SFT has significantly tightened its earlier practice of applying Art. 42(2) of the CO to such cases. In earlier precedents the SFT has been willing to approve the application of the mentioned provision to claims for damages that were not supported by any factual indications of the existence and importance of the asserted loss of profits.[722] This generous application of Art. 42(2) of the CO is, however, a thing of the past, and pursuant to the SFT’s current practice not providing the court with any indications at all regarding the existence and importance of the alleged loss of profits will, as already mentioned further above, for certain preclude the court from applying Art. 42(2) of the CO.[723] 
f) Employment agreements
446.  Under employment agreements governed by Swiss law both the employer and the employee have certain reciprocal rights and obligations. Among other obligations the employee has a duty of loyalty vis-à-vis his or her employer, which includes an obligation to omit any acts that could financially harm the employer.[724] The employee violates his or her duty of loyalty vis-à-vis the employer if, in particular, he or she deploys activities during the employment relationship, which compete with the employer.[725] 
447.  In its precedent DFT 123 III 257 dated 22 April 1997 the SFT confirmed that the employee who violates the above-mentioned prohibition of competition during his or her employment relationship is liable for the employer’s loss of profits deriving therefrom. 
448.  In the above-mentioned case the respondent was the general manager in the claimant’s hairdresser’s shop. During his employment the respondent incited all the female hairdressers working in the shop to terminate their employment relationships, at the same time as the respondent, to follow him to his newly opened hairdresser’s shop, across the street from the claimant’s shop. The claimant sued the respondent, to be compensated for its loss of turnover during one month (October 1995), not more.[726] The cantonal court retained that the slump in the claimant’s turnover in October 1995 derived with a probability bordering on certainty from the departure of all the female hairdressers to the defendant’s competing shop. It then estimated the claimant’s financial damage sustained by such departure in October 1995 by deducting from an average monthly turnover, based on past turnover figures, the wage costs for one month, saved by the female hairdressers’ departure. The SFT concluded that such an approach, based on Art. 42(2) of the CO, is a possible and legal way to estimate the relevant loss of profit.[727] 
449.  A further case of employee liability is the interesting St. Gallen High Court judgment BZ.2004.77-78 dated 18 June 2007, which dealt with a dispute between a media publisher (claimant) and a travelling salesman (defendant). The defendant had terminated his employment relationship to the claimant without notice, instead of observing a notice period of two months. The claimant then sued the defendant for loss of profits caused by an unlawful termination without notice. The first instance court and the St. Gallen High Court ruled that the defendant’s termination without notice was indeed unlawful, and that the defendant is, therefore, liable to the claimant for any financial damage caused by his unlawful termination without notice.[728] The calculation and estimation of the financial damage by the St. Gallen High Court, based on Art. 42(2) of the CO, is then very detailed. Among other points the court explained that it is not possible to directly prove the sales that the defendant would have made during two months (i.e., the relevant notice period) had he not left his job without notice. The court pointed to the circumstance that the defendant’s sales were subject to important fluctuations, and that the hypothetical turnover during the two months’ notice period is not a simple arithmetical operation, but must be estimated pursuant to Art. 42(2) of the CO.[729]
450.  Another SFT precedent that is important in the context of loss of profit claims based on employment agreements is DFT 135 III 405 dated 22 April 2009, in which the SFT had to deal with allegations that the claimant’s former employer had provided third parties with negative information about the claimant, and that the employer had provided the claimant with a work certificate belatedly. The claimant argued that his former employer had thus violated his personality, protected by Art. 328 of the CO[730], and claimed damages for lost profit, alleging that because of such violation he could not find a new job for a certain prolonged period.
451.  It is important to note that the above-mentioned allegations were made in a second lawsuit. In first court proceedings between the same parties, which also went up to the SFT[731], the employer had been ordered to pay damages and a compensation to the claimant, pursuant to Art. 337c(1) and 337c(3) of the CO[732], for having unlawfully terminated the claimant without notice.
452.  In the second lawsuit that led to DFT 135 III 405 the SFT concluded that Art. 337c of the CO exhaustively determines the financial compensation for an unlawful termination without notice.[733] Consequently, if an employee, who has been unlawfully terminated without notice, is suing his or her former employer for additional damages, such as lost profits related to a period following the date for which the employment contract could have been terminated with notice, the employee must either demonstrate that his or her personality has been violated in a fashion that is not already comprised within the unlawful termination without notice, or that the employer has violated an obligation other than those deriving from Art. 328 of the CO.[734] This condition is met, for example, if the former employer has given wrong and slanderous information about the former employee to third parties, and has by that deterred a potential new employer to retain the former employee.[735] Another example given by the SFT is an arbitrary refusal by a former employer to provide an interested company with references about its former employee.[736]
g) Work contracts
453.  Art. 377 of the CO[737] sets forth the customer’s right under a contract for work to withdraw from the contract before the work is completed, against full indemnification of the contractor. Already in its precedent DFT 69 II 139 dated 13 April 1943 did the SFT confirm that the contractor, which is entitled to claim full compensation pursuant to Art. 377 of the CO, is also to be compensated for its loss of profits under the contract that has been cancelled prior to its completion by the customer.[738]
454.  In the precedent DFT 96 II 192 dated 27 October 1970 the SFT not only confirmed that the contractor’s full compensation pursuant to Art. 377 of the CO includes loss of profits[739], but also discussed the two possibilities presented by Swiss scholars how to calculate the full compensation[740]: 
455.  According to the so-called deduction method, the starting point is the work price agreed by the parties to the contract. From such price are to be deducted the costs saved by the contractor due to the circumstance that it did not have to complete the work. Additionally, is also to be deducted the profit that the contractor could make under another contract(s), or which it intentionally omitted to make, having in mind that the contractor was freed up earlier than anticipated.
456.  The approach of the so-called positive method consists of establishing the contractor’s total actual costs spent under the work contract up to its early cancellation by the owner. To that amount the contractor’s gross profit is added, which the contractor would have made on the completed work, pursuant to, principally, the work contract, i.e., pursuant to the compensation fixed therein.
457.  The SFT has not yet decided which of the two above-mentioned calculation methods is to be preferred. In DFT 96 II 192 it stated that on the basis of the same facts both methods lead to practically the same result, and that the calculation method is to be chosen in light of the circumstances of the case, namely the available evidence.[741] In the mentioned precedent the SFT calculated the total compensation due to the contractor pursuant to both the deduction and the positive method, and it thereby showed that both methods lead to the same amount of compensation[742] that, as the SFT mentioned in a later precedent, shall put the contractor in the financial position it would be in had the contract not been cancelled prior to its completion[743].
h) Asset management agreements
458.  Despite the fundamental changes that Switzerland’s private banking industry is undergoing, which, in particular, moves from operating under a relatively tight secrecy obligation[744] in relation to foreign tax authorities to a new regime of an automatic exchange of information with various foreign tax authorities[745], the total amount of offshore assets[746] held by Swiss banks is still very important. For example, pursuant to information provided by Swiss banks to the Swiss National Bank, at the end of 2014 foreign investors held securities with Swiss banks exceeding three trillion Swiss Francs.[747] Because of Switzerland’s role – despite its comparatively small home market – as one of the leading financial centers in the world[748], namely as an offshore private banking center[749], civil actions relating to asset management agreements are relatively frequent. 
459.  An instructive SFT judgment in this context is the decision 4A_364/2013, 4A_394/2013, 4A_396/2013 dated 5 March 2014. The cantonal court ruled that the asset managers in that matter had violated the relevant asset management agreement by investing almost all their client’s assets into equity investments, and this is how the cantonal court, in essence, determined the damages to be paid by the two asset managers[750]: 
460.  In a first step the court determined the amount of the relevant capital destruction by deducting from the portfolio’s starting value (i) the portfolio’s closing value, as at the termination of the asset management agreement, as well as (ii) certain portfolio outflows, such as, for example, an inheritance tax amount debited to the portfolio in question. The result of this simple arithmetic operation was a loss of CHF 991’856. In a second step the court, in essence, determined that: (i) a diligent asset manager would have implemented an asset allocation pursuant to which only 45% (instead of 100%) of the available assets would have been invested in equity investments; and (ii) such a diligent hypothetical portfolio would have incurred a 55% less important loss than the actual portfolio. On this basis the court retained that the defendants’ negligent performance had created a loss (damnum emergens) of CHF 545’521, i.e., 55% of CHF 991’856.[751]
461.  The cantonal court ruled that the claimant was not only to be compensated for the above-mentioned damnum emergens, but had also to be compensated for the return that could have been achieved on the part of the portfolio that had unlawfully been invested in equities, but should have been invested in other asset classes. In this regard the court determined that a diligent asset manager would have invested 10% of the portfolio’s assets in money market instruments, and would have invested 45% of the assets in bonds. The court then assumed a return of 1% per year on the money market instruments and a return of 3% per year on the bonds, all in relation to the relevant period. On this basis the judges calculated a lost return on the part of the portfolio, which should not have been invested in equities, but should have been invested pursuant to the aforementioned asset allocation, amounting to CHF 94’371.
462.  The parties to the dispute at issue challenged, among other things, the court’s concept that a portfolio diligently invested should have been invested in a diversified manner, in equities (45%), bonds (45%) and money market instruments (10%), in accordance with the mentioned percentage split.[752] The SFT, however, rejected the parties’ objections, retaining that the court’s assumption is at least not arbitrary, arbitrariness, i.e., a qualified level of incorrectness, being the standard against which the SFT examined this issue.[753]
463.  The parties also challenged the cantonal court’s specific determination and calculation of the recoverable financial damage.[754] Among other things the defendants argued in relation to the court’s determination of the lost profits, which has been summarized above, that the (smaller) amounts that had in effect been invested in bonds and cash should have been taken into consideration by the court. In this regard the SFT stated that in the context of a financial damage estimation pursuant to Art. 42(2) of the CO it is permissible to schematize, that is to simplify, to a certain extent, and that for this reason it is to be accepted that the lower court assumed that the relevant portfolio had been fully invested in equity investments and disregarded the small part of the portfolio’s assets, which had not been invested in shares.[755] 
464.  Another aspect that the defendants contested is that the cantonal court had not explained in its judgment how it concluded that in the relevant period, in which the markets had seen a very significant downturn, a return of 1% per year on money market instruments and a return of 3% per year on bonds could have been achieved.[756] The SFT confirmed that the lower instance had not explained in detail its relevant reasoning, but Switzerland’s highest court did not sanction this as a violation of the defendants’ right to be heard, based on the reasoning that it clearly transpired from the relevant context that the lower instance had made its own assumptions, given the lack of established data.[757] In this regard the SFT also stated that in the context of a financial damage estimation pursuant to Art. 42(2) of the CO the lower court’s assumptions at issue did not have to be explained in detail, and that it was at least not arbitrary by the lower court to make the above-mentioned yield estimates, given that a more accurate determination has not been possible, because this would have presupposed additional information, such as the quality of the bond issuers, the duration of the bonds, the currencies, etc.[758]
465.  Another instructive case in the present context is the judgment 4A_436/2016, 4A_466/2016 dated 7 February 2017 in which the SFT repeated some principles that are applicable to the calculation of the financial damage deriving from the violation of an asset management agreement. First, in relation to its above-mentioned basic damage calculation method of determining the arithmetic difference between the damaged person’s actual net worth (i.e., such person’s financial position impacted by the violation of a contract or the law) and such person’s hypothetical net worth had the relevant contractual or legal obligation not been violated, the SFT stated that in the case of the violation of an asset management agreement not the damaged person’s entire property is to be taken into consideration, but only the portion of such person’s property, which has been subject to the relevant asset management agreement.[759]
466.  The SFT further explained that two scenarios have to be distinguished: On the one hand, the situation where the asset manager has mismanaged the entire portfolio by having violated the agreed asset management strategy. On the other hand, the situation where only one or several specific investment(s) is/are to be considered being contrary to the asset management agreement. In the first situation, the entire portfolio is to be taken into consideration in the financial damage determination pursuant to the above-mentioned arithmetic difference calculation; in the second situation, only the portion of the portfolio’s assets is to be taken into consideration, which has been used to purchase the impermissible investment(s).[760] If the entire portfolio was mismanaged by the asset manager (i.e., in a case corresponding to the first of the two aforementioned situations) the SFT determines the financial damage amount by, in essence, comparing, on the one hand, the actual performance of the relevant portfolio with, on the other hand, a hypothetical portfolio managed during the same period and in line with the asset management agreement.[761]
467.  Another general financial damage determination principle in the context of asset management agreements referred to by the SFT in its judgment at hand relates to the question to what extent possible gains or an increase in value of the managed assets is to be taken into consideration in favor of the defaulting asset manager. This issue is referred to in German as the issue of the «Vorteilsanrechnung»[762]. The SFT repeats in this regard that a gain or an increase of the managed assets is to be taken into consideration exclusively if and when such gain or increase in value was achieved precisely because of the violation of the asset management agreement. In other words, gains or increases in value which are the result of the portfolio’s management in line with the asset management agreement are not to be deducted from the financial damage amount. Only if the gain or increase in value would not have occurred without the irregular investment, which violated the asset management agreement, such gain or increase in value is to be taken into consideration in favor of the defaulting asset manager in the financial damage determination.[763]
i) Bank accounts
468.  Given the above-mentioned importance of Switzerland’s banking industry it may also be of interest to point out the following aspect: With regard to very important sums on non-interest bearing current accounts there would seem to be a significant probability that Swiss courts are willing to assume that such sums do not stay for a prolonged period on such accounts but are put into interest bearing investments.[764] 
j) Interest (Art. 106(1) of the CO)
469.  Pursuant to Art. 104(1) of the CO[765], the creditor of a claim can, in the sense of a legal minimum, claim 5% default interest per annum. Since, depending on the circumstances, 5% per annum may not be sufficient to cover the creditor’s default damage, i.e., the financial loss deriving from having been deprived of a certain sum of money during a certain period, Art. 106(1) of the CO[766] offers the possibility to claim higher damages. In relation to the financial damage category of lost profits this means that a creditor may claim, on the basis of Art. 106(1) of the CO, that had he received the payment earlier he or she would have invested it at a return higher than 5% per annum.[767]
470.  In its decision 4C.459/2004 dated 2 May 2005 the SFT pointed out in respect of the above that the creditor has to demonstrate with a high probability what kind of investment(s) he or she would have made, and what return would have been achieved with such investment(s).[768] In the case at issue[769] the claimant had argued that had she received the claimed payment earlier she would have invested it into her usual investments, being British Gas and Chrysler obligations. However, she had not provided the lower instance with evidence establishing the mentioned obligations’ price development and their coupon payments during the relevant period. For this reason the lower instance had refused to apply Art. 42(2) of the CO, and to estimate the relevant return. The SFT ruled that the lower instance was entitled to reject the application of Art. 42(2) of the CO for this reason alone, i.e., that the claimant had not provided the lower court with evidence establishing the relevant obligations’ price development and their coupon payments during the relevant period.
3. The role of the judge’s discretion in the application of Art. 42(2) of the CO 
471.  Based on a review of the court decisions summarized in this thesis it would appear that the fate of a specific loss of profits claim under Swiss law would seem to be quite difficult to predict. Its success would appear to strongly depend on the exercise of the court’s discretion, which cannot be predicted with mathematical certainty. In other words, the review of the court decisions summarized in this thesis gives the impression that the range between a, in some cases, restrictive and, in other cases, rather generous exercise of the judicial discretion granted by Art. 42(2) of the CO is quite significant.[770]
472.  The above-mentioned conclusion is well illustrated by the shift made by the SFT in its relevant jurisprudence.[771] As has been shown in the discussion of precedents further above, the SFT significantly tightened the conditions under which it is willing to grant the easing of the standard of proof at issue. 
473.  In its old jurisprudence the SFT did not impose high standards that had to be met to benefit from the easing of the standard of proof pursuant to Art. 42(2) of the CO. Cases in point are, for example, the following ones:
–  (i) DFT 33 II 172 dated 2 February 1907 concerns a trademark dispute in the Swiss chocolate industry, in which the claimant had sued the defendant, among other things, for damages. The SFT retained in relation to the damages claim that it is to be presumed, in the sense of a natural and normal consequence, that a trademark violation causes a financial damage to the trademark owner.[772] The SFT further stated that in such cases the claimant is not in a position to quantify its financial damage, and that, consequently, the court has to determine ex aequo et bono the damages to be awarded to the claimant.[773]
–  (ii) In DFT 68 II 237 dated 10 November 1942 the defendant objected that the claimant had not quantified its alleged losses. The SFT rejected this objection, and stated that in cases of unfair competition a loss can regularly not be measured in figures, and that the financial damage sustained has, therefore, to be estimated ex aequo et bono by the court.[774] 
–  (iii) In DFT 79 II 409 dated 15 December 1953, another dispute of unfair competition, the defendant had criticized in the proceedings before the SFT that the claimant had not substantiated in any shape or form its alleged financial damage. Nevertheless, the SFT in essence stated in its judgment that it is to be assumed pursuant to the ordinary course of things that the claimant has been damaged by the defendant’s unlawful comments, and that, consequently, it is not necessary to provide the court with further indications regarding the claimant’s financial damage.[775]
–  (iv) DFT 83 II 154 dated 26 March 1957 confirmed the above-mentioned approach. This precedent also concerned a case of unfair competition in which the SFT had been willing to approve the application of Art. 42(2) of the CO to a claim for loss of profits, which was not supported by any factual indications of the existence and importance of the asserted loss of profits.[776]
474.  Later the SFT expressly dropped its liberal approach illustrated above, and significantly tightened the conditions under which it permits the application of Art. 42(2) of the CO to loss of profit claims.[777] As already mentioned further above it is now settled case law that the claimant has to provide the court with all indications concerning the claimed loss of profits, which are reasonably available to him or her, to allow the court to make a reasonable profit estimation on the basis of Art. 42(2) of the CO. In this regard the SFT expressly stated that this hurdle has to be cleared even when it is certain that the claimant did indeed sustain a certain financial damage.[778]
475.  What is remarkable in the present context is the circumstance that Art. 42(2) of the CO did not undergo any amendment that would have triggered the significant change in case law discussed above. Since the enactment of the CO the first and second paragraphs of Art. 42 have not been modified at all. Consequently, the SFT’s significant change of practice at issue is simply based on a modified interpretation and application of the provision in question, which illustrates how important the judge’s discretion in the application of this provision is.
476.  The influence of the judge’s discretion in the application of Art. 42(2) of the CO also plays out within the boundaries of the above-mentioned now settled case law, i.e., within a more restricted range of differences. When reviewing certain precedents, one gets the impression that the judges were rather permissive in the application of Art. 42(2) of the CO, whereas other judgments appear to be rather restrictive.
477.  As an example for the first of the two above-mentioned categories, i.e., the rather generous approach, one can refer to the already presented SFT decision 4A_364/2013, 4A_394/2013, 4A_396/2013 dated 5 March 2014, in which the defendants, in their appeal to the SFT, raised what it would appear to be quite valid objections against the lower instance’s application of Art. 42(2) of the CO. The defendants had been found guilty of having violated their duties under an asset management agreement, and, among other objections, they argued in relation to the cantonal court’s determination of the loss of profits claim that some (smaller) amounts that had in effect been correctly invested should have been taken into consideration by the court in its calculation of the relevant financial damage. However, the SFT rejected this argument and stated that in the context of a financial damage estimation pursuant to Art. 42(2) of the CO it is permissible to schematize, that is to simplify, to a certain extent, and that for this reason it is to be accepted that the lower court assumed that the relevant portfolio had been fully invested in unauthorized investments, and disregarded the small part of the portfolio’s assets, which had been properly invested.[779] 
478.  Another case in which the courts would appear to have been rather generous in the authorization of an ex aequo et bono financial damage estimation is the dispute that led to the SFT judgment 4C.22/2005 dated 1 April 2005, in which the defendant (a producer of clothes) had obtained an injunction, prohibiting the claimant (a terminated distributor) from selling the defendant’s products still on stock at the claimant. Since the injunction turned out to be unlawful the claimant sued the defendant for loss of profits, deriving from the prevented sale of the relevant clothes. In respect of the claimant’s claim for damages, which was not supported by specific indications that the alleged sales could indeed have been made, with the alleged profit margin, the cantonal court retained that there was no doubt that the claimant would have made a profit had it carried out the sales. Concerning the amount of such profit the cantonal court determined that no strict proof could be produced in this regard, and that, consequently, the amount of the profit at issue has to be estimated in application of Art. 42(2) of the CO. The SFT approved these determinations.[780]
479.  As far as a rather strict application of Art. 42(2) of the CO is concerned the SFT judgment 4C.439/1998 dated 5 December 2000 can serve as a case in point. In this dispute the claimant had sued the defendant before the ZH Commercial Court for damages caused by alleged acts of unfair competition.[781] Although the ZH Commercial Court concluded that the defendant’s activities did indeed violate the unfair competition prohibition it still rejected the claimant’s claim for damages, because in the ZH Commercial Court’s opinion the claimant had not sufficiently proved the profits allegedly lost as a result of the defendant’s acts of unfair competition. The ZH Commercial Court had requested from the claimant calculations related to categories of products as well as data related to individual articles. Deviating from that, the claimant took the view that it must be sufficient to provide the court with figures related to its two divisions entertainment electronics and electrical household appliances. In this regard the claimant had basically argued that all its products were affected by the defendant’s acts of unfair competition. This, however, has been rejected by the ZH Commercial Court and the SFT.[782]
480.  Another example of a rather strict application of Art. 42(2) of the CO is the SFT judgment 4A_401/2011 dated 18 January 2012, which decided a dispute related to a work contract under which the defendant had to deliver a crane to the claimant and install it on the latter’s truck. Once installed on the claimant’s truck it turned out that the crane was defective, and the crane and truck stayed from 15 to 19 December 2008 in the defendant’s factory for repair works. Among other things the claimant sued the defendant for loss of profits caused by the truck’s mentioned downtime. To prove its lost profits the claimant filed with the cantonal court (i) accounting documents relating to November 2008, i.e., a period preceding the relevant period from 15 to 19 December 2008 during which the truck could not be used, (ii) calculations of average daily revenues based on such documents, and (iii) a written confirmation from a company (presumably a customer) that had the truck been available in December 2008 transportation orders would have been placed with the claimant in that period. Despite such elements the cantonal instance in essence found that these indications are not sufficient, and that the claimant should have submitted documents concerning the period from 1 to 14 December 2008, which would have permitted to draw assumptions relating to the following week (i.e., covering the relevant period from 15 to 19 December 2008), or that it should have presented evidence for effectively placed transportation orders for the week from 15 to 19 December 2008. The SFT ruled that the cantonal court’s severe assessment was at least not arbitrary.[783]
481.  In closing, it is submitted that it would appear to be inevitable or inherent in the application of Art. 42(2) of the CO, which expressly refers to the judge’s discretion and operates with open terms such as the normal course of events, that the range between a, in some cases, rather restrictive and, in other cases, rather generous exercise of the judicial discretion granted by this provision is quite signifi-cant. Also, it is to be highlighted in the present context that it is always in light of all the relevant circumstances of a specific matter that the judges have to decide whether or not the claimant provided the court with a sufficient degree of indications of the financial damage’s importance to allow the court to make a reasonable profit estimation.[784] However, it should be safe to state in relation to the present conclusion that other legal orders face similar quantification difficulties. Concerning, for example, English law, the barrister and law professor Gerard McMeel can be quoted, who stated in relation to the case Jackson vs. Royal Bank of Scotland: «There is often a heavy whiff of fiction in quantification exercises, and it is difficult to see how this can be avoided.»[785] 
4. Practical recommendations for loss of profit claims under Swiss commercial law
482.  As we have seen above, the judge has an important amount of discretion when applying the key provision of Art. 42(2) of the CO, and the general guidelines formulated by the SFT in relation to this provision, to a specific claim. Therefore, it can, as mentioned, not be predetermined or predicted with certainty what level of details a court will deem sufficient in light of all the relevant circumstances of a given case to allow it to make use of Art. 42(2) of the CO. Subject thereto, the review of pertinent SFT decisions and certain cantonal judgments (section IV.B [paras. 99 et seq.] above) nevertheless allows certain conclusions and practical recommendations for loss of profit claims under Swiss commercial law. 
a) Providing the court with no indications at all regarding the loss is a killer
483.  The SFT has repeatedly pointed out, for example in the decisions discussed hereinafter, that the threshold of the application of Art. 42(2) of the CO is clearly not met when the claimant does not assert and, if disputed by the defendant, prove specific facts that indicate that a loss of profit has been incurred.
484.  The SFT judgment 4A_214/2015 dated 8 September 2015 is a case of directors’ liability. In simplified terms, the claimant argued that had the bankrupt company’s directors done the bankruptcy filing in time and not belatedly the claimant’s bankruptcy dividend would have been higher. The bankruptcy dividend distributed to the creditors in the case at hand was close to 0%. Consequently, in order to prove its claim the claimant had to provide the court with indications concerning the bankrupt company’s hypothetical financial position had the bankruptcy proceedings been opened in time. However, in its submissions the claimant had not set forth any specific indications in this regard, having in essence simply argued that it obviously incurred the financial damage claimed, whatever values the court retains.[786] The SFT rejected such an approach as being insufficient to permit an application of Art. 42(2) of the CO.[787]
485.  In the SFT judgment 4A_691/2014 dated 1 April 2015 the claimed loss of profits was in essence based on the following argument: The defendant had belatedly delivered a certain machine to the claimant. The claimant argued that had the defendant delivered such machine in time it could have rented the machine to third parties and thereby could have made a profit. However, instead of providing the court with any indications that the claimant could have rented the machine to third parties, and at what price, the claimant did no more than to refer to prices that are allegedly charged by competitors. The cantonal court and the SFT retained that such an approach did not permit an application of Art. 42(2) of the CO.[788]
486.  In the SFT judgment 5C.230/2006 dated 22 October 2007 the claimant alleged a loss of profit of CHF 0.45m, based in essence on the following argument: Had the defendant, an insurance company, paid out to the claimant, an engineer, an insurance sum in time and not belatedly the claimant could have invested these monies into his engineering firm and would, consequently, have made the profit claimed. The cantonal court criticized that the claimant had not submitted any evidence for the alleged possibility to profitably invest the relevant monies into the claimant’s engineering business, such as a budget, a finance plan, agreements signed or being negotiated. Neither did the claimant offer any witnesses to support his assertion. The cantonal court retained that on this basis it could not apply Art. 42(2) of the CO, a reasoning that the SFT did not overturn.[789]
487.  In very simplified terms, the SFT judgment 4C.167/2006 dated 16 May 2007 dealt with a bank’s damages claim against a journalist who had published defamatory articles on the bank. The bank alleged, among other things, that it had lost customers because of such defamatory press coverage. However, the bank had not pleaded any specific allegations concerning the alleged loss, such as elements indicating the loss of specific customers. The cantonal court and the SFT ruled that on this basis the existence and the extent of a financial damage could not simply be assumed by applying Art. 42(2) of the CO, as had been requested by the claimant.[790]
488.  Again in very simplified terms, the claimant in the SFT judgment 4C.459/2004 dated 2 May 2005 asserted that the statutory damages interest of 5% per year does not cover her financial damage because she would have invested the amount of damages in two bonds (British Gas and Chrysler) that would have yielded a higher return than 5% per year. The claimant had, however, not submitted to the court any evidence for the return that such bonds did yield in the relevant period of time. The SFT stated that this alone permitted to refuse the application of Art. 42(2) of the CO.[791]
489.  The loss of profits claimed in the SFT judgment 4C.297/2003 dated 20 February 2004 was in essence based on the following situation: The claimant alleged that she could not rent her chalet during certain winter months because of defective renovation works that put the heating out of operation. While such type of lost profits can, as a matter of principle, be claimed under Swiss law the claimant had, however, simply alleged an impossibility to rent her chalet during certain winter months because of the defective heating, without having presented any evidence that would have rendered such loss plausible.[792] On this basis the claimant had not discharged her burden of proving the alleged loss of profits.
490.  In light of the above it is to be retained that providing the court with no indications at all regarding the existence and importance of the alleged loss of profits will for certain preclude the court from applying Art. 42(2) of the CO.[793]
b) Strive to provide the court with as many and specific indications as possible
491.  As discussed further above the judge has an important amount of discretion when applying Art. 42(2) of the CO to a specific claim. It is therefore impossible to generally define what amount of specific indications will be deemed sufficient by Swiss courts to permit the application of the mentioned provision. In order not to take any chances in this regard, but to increase the probability that the threshold of Art. 42(2) of the CO is considered being met, claimants are well advised to make an effort to provide the court with as many and specific elements as possible, which indicate the probability and extent of the loss of profits claimed. This is confirmed, for example, by the SFT decisions hereinafter summarized.
492.  At the basis of the already presented SFT judgment 4A_401/2011 dated 18 January 2012 is a dispute related to a work contract under which the defendant had to deliver a crane to the claimant and install it on the latter’s truck. Once installed on the claimant’s truck it turned out that the crane was defective, and the crane and truck stayed from 15 to 19 December 2008 in the defendant’s factory for repair works. Among other things the claimant sued the defendant for loss of profits caused by the truck’s mentioned downtime. To prove its lost profits the claimant filed with the cantonal court (i) accounting documents relating to November 2008, i.e., a period preceding the relevant period from 15 to 19 December 2008 during which the truck could not be used, (ii) calculations of average daily revenues based on such documents, and (iii) a written confirmation from a company (presumably a customer) that had the truck been available in December 2008 transportation orders would have been placed with the claimant in that period. Despite such elements the cantonal instance found that it is possible that the average daily revenues in December 2008 could have been generally lower than in November 2008. Further, it retained that the mentioned written confirmation did not specify the volume or duration of cancelled transportation orders, let alone the transportation charges or rather revenues linked thereto. The court pointed out in its judgment that the claimant should have submitted documents concerning the period from 1 to 14 December 2008, which would have permitted to draw assumptions relating to the following week (i.e., covering the relevant period from 15 to 19 December 2008), or that it should have presented evidence for effectively placed transportation orders for the week from 15 to 19 December 2008. The SFT ruled that the cantonal court’s aforementioned severe assessment was at least not arbitrary.[794]
493.  The SFT judgment 4A_154/2009 dated 8 September 2009 dealt with a dispute between, on the one hand, an art dealer (claimant) and, on the other hand, an art handling company (defendant). The art dealer had retained the art handling company in 1999 for the transport of a certain painting that got lost during such transport. In the court proceedings that were the result of this event the art dealer claimed damages from the art handling company in the amount of the painting’s market value at the time of its disappearance. To prove such value the claimant had filed with the lower courts the following evidence[795]: (i) Proof of a sale of the relevant painting in 1989 and of the price then paid; (ii) written value estimations from two art experts; (iii) sales of two paintings from the same artist. The claimant had, however, not called the two art experts, who had provided the written value estimations, as witnesses to confirm their written opinions. Neither had the claimant asked the court to retain an expert to provide an independent value estimation. The SFT endorsed the lower court’s assessment that because the claimant had failed to offer the two mentioned means of evidence (i.e., calling the art experts as witnesses and asking the court to procure an independent expert opinion) the threshold for an estimation of the financial damage sustained based on Art. 42(2) of the CO was not met.[796]
494.  In DFT 120 II 296 dated 15 November 1994 the claimant had, among other things, to prove the market value, at a certain point in time, of a certain Ferrari F40 sports car. Such proof implies by definition a certain degree of a value estimation because full and direct proof of the actual market value of a customized product can only be discharged on the basis of a sale of such product. However, in the event of a loss of profits claim such sale has precisely not been made. In order to cause the judges in the dispute at issue to make the «leap of faith» required for the application of Art. 42(2) of the CO the claimant put forward different indications to make the claimed market value plausible, i.e., Ferrari F40 offers published in the Swiss press, two specific offers for F40 sport cars, which were made not too far outside of the relevant period, a Ferrari agent’s witness testimony as well as witness testimonies by Ferrari fans, and two expert opinions. In this regard the SFT retained that the lower instance had numerous factual elements to estimate ex aequo et bono the value of the F40, and that, consequently, such estimation cannot be criticized.[797]
495.  In light of the examples discussed above, the claimant should, as mentioned, strive to provide the court with as many and as specific indications and means of evidence substantiating the probability and importance of the claimed lost profits as possible.
c) Not complying with invitations by the court to submit information is deadly
496.  It happens on a regular basis in Swiss civil proceedings that the court provides the parties with indications during the proceedings as to which relevant facts are not supported by sufficiently detailed allegations or means of evidence. Such indications are, in particular, given in court hearings that regularly take place after the first or second exchange of written briefs.[798] Certain SFT judgments indicate that it is a risky strategy to ignore indications given by a court to provide it with more elements in order to permit an application of Art. 42(2) of the CO, for example the decisions summarized below.
497.  In the dispute that led to the SFT decision 4A_254/2008 dated 18 August 2008 the claimant had raised a claim for damages that had to be proved by comparing, on the one hand, the actual development of his safe custody account with, on the other hand, the hypothetical development of his safe custody account had it been managed in line with the agreed investment strategy. Although the ZH Commercial Court had invited the claimant to substantiate to the extent possible how his safe custody account would have developed without deviation from the agreed investment strategy[799], the claimant chose to ignore such invitation. Not surprisingly, the ZH Commercial Court then ruled that it had not been provided with sufficient indications to estimate the asserted financial damage on the basis of Art. 42(2) of the CO, an assessment that has been approved by the SFT.[800]
498.  In the SFT decision 4C.468/2004 dated 27 October 2005 the claimant argued that because of an act of unfair competition committed by the defendant, which has been acknowledged by the cantonal court, the claimant’s planned entry into the Swiss market with its products has been negatively impacted, and that the defendant shall, therefore, compensate the claimant for the corresponding reduction of its profits. The ZH Commercial Court as the relevant cantonal instance had repeatedly invited the claimant during the proceedings to comment on various relevant factors in relation to the planned market entry, such as pricing, the number of competitors, their market shares, development prospects, substitution possibilities, etc.[801] Despite such invitations the claimant did not submit any comments or means of evidence in relation to such factors. In its decision the ZH Commercial Court refused to estimate the asserted loss of profits in application of Art. 42(2) of the CO for lack of sufficient elements to estimate the profit that the claimant could have made on the Swiss market without the defendant’s act of unfair competition, and the SFT, in essence, confirmed the lower court’s reasoning.[802] Among other things the SFT confirmed that it was not demanding too much of the claimant to ask it to provide the court with information on the various factors mentioned above. 
499.  The SFT decision 4C.439/1998 dated 5 December 2000 was, as already mentioned further above, also rendered in an unfair competition case. The ZH Commercial Court as the relevant cantonal instance concluded that the defendant’s activities did indeed violate the unfair competition prohibition, but still rejected the claimant’s claim for damages because it considered that the claimant had not provided it with enough specific indications to allow it to make use of Art. 42(2) of the CO, i.e., to estimate the profits lost because of the defendant’s acts of unfair competition. It is to be highlighted in this regard that the ZH Commercial Court had requested from the claimant during the proceedings calculations related to categories of products as well as data related to individual articles.[803] Nevertheless, the claimant took the view that it must be sufficient to provide the court with figures related to its two divisions entertainment electronics and electrical household appliances, without breaking down such figures to the level requested by the court. In this regard the claimant had basically argued that all its products were affected by the defendant’s acts of unfair competition. The SFT agreed with the ZH Commercial Court’s position. In essence, the SFT shared the ZH Commercial Court’s view that it was not unreasonable to require the claimant to provide turnover data for 50 article groups in its 150 stores.[804] The SFT stated in this regard that lacking such data it is not possible to conclude with a sufficient degree of certainty that a decline in the claimant’s profits was indeed caused by the defendant’s acts of unfair competition.
500.  The judgments summarized above corroborate that not complying with invitations by the court to submit information on certain elements that shall permit the court to make an estimate pursuant to Art. 42(2) of the CO would appear to be a risky, if not deadly strategy. On the contrary, rather every effort should be made by a party to comply with any such requests. 
d) Circumstances matter
501.  Judges apply human, not artificial intelligence that can totally abstract from emotions. Therefore, it would be naive to believe that judges are not influenced by emotional factors when assessing a case.[805] This is to be taken into consideration when assessing and presenting a matter.
502.  That circumstances matter and can influence the court’s assessment of a claim is illustrated, for example, by the old SFT judgment 43 II 214 dated 4 May 1917, in which the SFT considered a lost profits claim related to an agreement entered into during the First World War by a Swiss (seller) and German party (buyer) regarding the sale and purchase of 50 tons of copper. Under such agreement the Swiss seller had delivered 10 tons of copper to the German buyer, but failed to deliver the remaining 40 tons of copper. The SFT took a strict position in relation to the claimant’s loss of profits claim, expressly referring to the following circumstances: The German buyer had resold the delivered 10 tons of copper to a Swiss company, and the same would have happened with the undelivered 40 tons of copper. The SFT stated in this regard that such transactions are useless from the perspective of the Swiss economy and do only increase the Swiss industry’s production costs, and that this justifies to be strict with regard to the proof of the alleged important loss of profits.[806] Now, whether or not certain sale and purchase transactions increase the Swiss industry’s production costs is obviously irrelevant in relation to the legal question whether or not the conditions of a loss of profits claim are met in a particular matter. Such a non-legal issue should not be taken into consideration in the context of a subsumption of a particular dispute under the legal conditions of a loss of profits claim. Nevertheless, the SFT judgment 43 II 214 illustrates that judges are – at least not always – not immune to circumstances that, from a legal perspective, should not influence the court’s decision.
503.  Another relevant aspect in the present context (i.e., that circumstances matter) is the experience that if a claimant can convincingly demonstrate that the defendant violated his or her contractual or legal obligations vis-à-vis him or her, and that this caused some financial damage to the claimant, the court will be willing more easily to apply Art. 42(2) of the CO. This is illustrated, for example, by the SFT judgment 4A_364/2013, 4A_394/2013, 4A_396/2013 dated 5 March 2014, already mentioned further above, where the relevant background can be very briefly summarized as follows[807]: The claimant in that dispute had inherited a significant amount of money, and decided to retire. She retained the services of two asset managers to manage her assets, with the investment objective to obtain a stable return, permitting her to live on her capital. However, the asset managers invested almost the entire portfolio in shares, and during the period from 1 May 2000 until 16 August 2002 the portfolio incurred significant losses. Certain considerations by the SFT in its judgment at issue are rather generous with the claimant, giving the claimant quite some leniency in relation to certain financial damage substantiation and calculation issues. For example, the defendants argued, among other things, in relation to the lower court’s determination of the loss of profits that some (smaller) amounts that had in effect been correctly invested in bonds and cash should have been taken into consideration by the lower court in its calculation of the financial damage sustained. However, the SFT rejected this argument and stated that in the context of a financial damage estimation pursuant to Art. 42(2) of the CO it is permissible to schematize, that is to simplify, to a certain extent, and that for this reason it is to be accepted that the lower court assumed that the relevant portfolio had been fully invested in equity investments and disregarded the small part of the portfolio’s assets that had not been invested in shares.[808] Taking into consideration that in other cases the High Court of the Canton of Zurich (having been the relevant lower instance) and the SFT can be quite strict with regard to the required financial damage substantiation standard and the application of Art. 42(2) of the CO it is to be assumed that the fact that in the mentioned dispute the asset managers had undoubtedly and gravely violated their duties of diligence and thereby caused a significant loss to the claimant attenuated the Zurich High Court’s as well as the SFT’s usually rather demanding attitude.
504.  In line with the aspect discussed above it would appear safe to state that the more egregious the defendant’s behavior the more the courts will be receptive to a request to apply the standard of proof easing of Art. 42(2) of the CO. This can be shown, for example, on the basis of the SFT decision 54 II 481 dated 21 November 1928, where the claimant had engaged a travelling agent (defendant) for a fixed duration of three years. However, the day following the signing of the contract the travelling agent revoked the engagement and refused to honor the contract, because his current employer had increased his compensation and thereby convinced him to stay. The SFT seems to have been appalled by the behavior of the defendant, having qualified his behavior as constituting serious misconduct.[809] It would appear that it is this indignation about the defendant’s selfish behavior that rendered the SFT sympathetic to the claimant’s cause and quite generous in the application of Art. 42(2) of the CO to its loss of profits claim. More specifically, the SFT approved the lower court’s approach to freely assess the financial damage, which mainly consisted of lost profits, by using, in application of Art. 42(2) of the CO, its discretion at full extent.[810] In this regard the SFT retained that although the claimant did not prove the exact amount of the financial damage sustained the facts presented by the claimant did allow the court to conclude that the claimant had sustained a financial damage.[811] The SFT even ruled that the amount of the financial damage estimated by the lower cantonal court was significantly too low. Taking into consideration, on the one hand, the rude behavior of the defendant (travelling agent) and, on the other hand, the importance of the contract not honored by the defendant (fixed duration of three years, important guaranteed annual turnover) as well his excellent reputation as a successful travelling agent the SFT fixed an amount of damages six times higher than the amount retained by the lower court.[812]
505.  Another case to illustrate the experience at issue, i.e., that the more egregious the defendant’s behavior the more the courts will be receptive to a request to apply the standard of proof easing of Art. 42(2) of the CO, is DFT 83 II 154 dated 26 March 1957 that concerns a case of unfair competition in which the SFT has been willing to approve the application of Art. 42(2) of the CO to a claim for loss of profits, which was not supported by any factual indications for the existence and importance of the asserted loss of profits.[813] It is to be assumed that the SFT’s mentioned generous application of Art. 42(2) of the CO was, at least in part, triggered by the circumstance that the defendant in the relevant matter had slavishly imitated the claimant’s product[814] and thus intentionally committed an act of unfair competition against the claimant[815]. The SFT also considered that the lower court’s ex aequo et bono assessment of the financial damage sustained is too low. The SFT, therefore, increased the cantonal court’s estimation by over 60%, applying Art. 42(2) of the CO.[816]
e) Avoid making excessive loss of profit claims
506.  In respect of awarding damages Swiss courts have a general tendency to apply a rather restrictive approach, which can be exemplified on the basis of, for instance, the SFT decision 4A_691/2014 dated 1 April 2015, in which the SFT confirmed that the claimant, having failed to provide the court with sufficient information to permit a loss of profit estimation pursuant to Art. 42(2) of the CO, is not entitled to any compensation for lost profits, even though the SFT confirmed that it is certain that the claimant sustained a financial damage because of the defendant’s breach of contract.[817] This generally restrictive approach of Swiss courts to claims for damages is also corroborated by their refusal to accept neither claims for a perte de chance[818] nor claims for punitive damages[819]. Therefore, making inflated or even excessive loss of profit claims may negatively impact the claimant’s credibility and, consequently, may be counterproductive.[820] 
507.  A case in which this could have played a role is the SFT judgment 4A_719/2011 dated 7 March 2012, already presented further above. In strongly simplified terms, the parties to this dispute had entered into a lease agreement relating to a hotel, and one of the issues disputed between the parties was a delayed return of the hotel from the lessee to the lessor. The lessor argued that it lost a certain profit because of such delayed handover of the hotel, and filed a claim for damages against the lessee on that basis. The lessor, which claimed loss of profits for the period from 1 to 15 March 2013, based its claim, in particular, on a supplementary agreement dated 6 February 2013 between the parties, in which they expressed their awareness that the hotel is fully booked because of the international motor show in Geneva from 6 to 13 March 2013, and that the reservations for the ensuing period are also important, so that a delayed handover of the hotel would have financial consequences for the parties. Nevertheless, the cantonal court and the SFT denied the application of Art. 42(2) of the CO and took a rather strict stance in relation to the evidence that they required the claimant should have presented to permit an estimation of the financial damage sustained. A factor contributing to such restrictive approach may have been that the claimant would appear to have overstated the claimed loss of profits quite significantly, having reduced the claimed amount in its appeal to the SFT by 40%.[821] 
f) It matters how the evidence is presented 
508.  How the evidence[822] is presented should not be underestimated. As we discussed further above, judges apply human, not artificial intelligence that can totally abstract from emotional aspects. In this regard it is submitted that it matters how evidence is presented to the court.[823] In other words, carelessly, untidily and unsystematically presented evidence likely has a negative impact on the persuasiveness of the evidence.
509.  The above can be illustrated on the basis of, for example, the SFT decision 4A_719/2011 dated 7 March 2012, in which the SFT mentioned that in its judgment the lower instance had pointed out that the only document filed by the claimant to prove the alleged loss of profits is a table that does neither contain any heading nor a legend, and further criticized that the mentioned table did not contain any explanation on the source of the alleged turnover figures contained therein.[824] This information in the SFT judgment at issue indicates that the lower court, and impliedly also the SFT, attributed only a weak conclusiveness to the relevant table, at least in part due to its suboptimal presentation.
510.  Consequently, the evidence submitted to the court, such as internal sales figures or accounting records, should be drafted and presented in a comprehensive, well-structured and orderly manner, in order to preserve or even increase their persuasiveness. In contrast, and by way of example, untitled excel sheets that are not easily accessible will, as in the dispute mentioned above, not be well received.
511.  Based on the author’s experience as a commercial litigator it can be pointed out that forensic accounting experts can be helpful in the present context, and, depending on the circumstances, retaining experts is money well spent. This can be illustrated on the basis of, for example, the SFT judgment 4A_214/2015 dated 8 September 2015, a case of directors’ liability. The claimant argued in this matter that he had filed all the necessary documents to prove the financial damage claimed, and that the court should have sorted out these documents to establish the amount of the financial damage sustained. This approach has been rejected by both the cantonal court and the SFT.[825] It is submitted that had the claimant retained a forensic accounting expert to present the available evidence in a well drafted and easily accessible report the available evidence’s evidential value would have been significantly increased.
g) Assess the option of an action by stages in cases of disgorgement of profits
512.  In its recent precedent 5A_256/2016 dated 9 June 2017, which has been marked by the SFT to be published in the official compilation of Swiss Federal Tribunal precedents, the SFT acknowledged that the claimant, who brings a disgorgement of profits claim based on Art. 423(1) of the CO[826], has the right to combine his or her claim with a claim for disclosure and information against the infringer of the claimant’s right, to obtain information that permits the claimant to substantiate the profit made by the infringer.[827] 
513.  The above-mentioned precedent concerns a case that is centered around the issue of an unlawful infringement of personality rights. Since such cases are outside the scope of this thesis[828], the precedent at issue is not discussed in more detail herein. Having said that, the above-mentioned considerations of the SFT are also applicable to other causes of action that permit the disgorgement of profits, such as in patent infringement cases, some of which have been discussed further above.[829] 
514.  In its judgment 5A_256/2016 dated 9 June 2017 the SFT endorsed the opinion expressed by Swiss legal writers that in disgorgement of profit cases based on Art. 423(1) of the CO the principal has a right of disclosure and information against the infringer of the claimant’s right, and that the principal has the right to combine his or her claim for damages (i.e., for the disgorgement of the profit made by the infringer) with a claim for disclosure and information, to obtain from the infringer the information about the profit made by the latter thanks to the relevant infringement of rights.[830]
515.  Under Swiss civil procedural law, a claimant can, under certain circumstances, bring an initially unquantified claim.[831] A relevant case of application are matters of disgorgement of profits where the principal does not and cannot know the relevant profit made by the infringer without the infringer disclosing to the principal the relevant information.[832] 
516.  In light of the above, in cases where the claimant can bring a disgorgement of profits claim based on Art. 423(1) of the CO it is to be assessed whether an action by stages in the above-mentioned sense can and should be introduced, in which the initially unquantified monetary claim is combined with a claim for disclosure and information against the infringer of the claimant’s right, to obtain information that permits the claimant to substantiate the profit made by the infringer.
5. Summary
517.  On the basis of our discussion of different aspects of loss of profits claims under Swiss commercial law, we can hereinafter summarize the key findings to be retained in this regard.
518.  Swiss commercial law is conservative in the sense that any compensation for financial damage presupposes, in principle, an effective financial loss (i.e., in particular, no non-quantifiable pertes de chances) that also sets the upper limit for any compensation (i.e., no over-compensation). However, within these boundaries loss of profits qualifies, under Swiss commercial law, as a financial damage category that is, in principle, to be compensated.
519.  Under Swiss commercial law a party that is asserting a right or claim in civil proceedings has, as a general rule, to prove the facts supporting such right or claim, failing which such party’s right or claim is to be rejected by the court. Consequently, with regard to a loss of profits claim the claimant has to prove, among other things, that he or she would have made a profit in the claimed amount had the defendant not violated the relevant contract or not committed the tortious act. Because of the inherently hypothetical nature of loss of profit claims such proof can be difficult. Acknowledging such difficulties Swiss law knows a statutory easing of the burden of strict proof, contained in Art. 42(2) of the CO, which, in principle, also applies to loss of profit claims.
520.  Depending on the circumstances Art. 42(2) of the CO, the application of which presupposes that strict proof of the claimed financial damage is, by the nature of the damage, either impossible or unreasonable, allows quite a free estimation of the asserted financial damage. However, various SFT precedents stress that this provision is not intended to permit the claimant to demand a loss of profit compensation in any amount, without providing the court with sufficient details in relation to the claim. On the contrary, it is settled case law that the claimant has to provide the court with all indications concerning the claimed loss of profits, which are reasonably available to him or her, to allow the court to make a reasonable profit estimation.
521.  The SFT stated in different judgments that any compensation for loss of profits may only be claimed if and to the extent that the asserted lost profit is either customary or is in any other fashion a certain prospect (in German: «[…] üblichen oder sonstwie sicher in Aussicht stehenden Gewinn […].»). The SFT precedents examined in this thesis indicate, however, that the SFT has a rather flexible and not too narrow understanding of the mentioned condition of the customary or certain prospect of the lost profits. In other words, the SFT formulation at issue is not to be understood literally in the sense that compensation for loss of profits may only be awarded if and when the standard of strict proof has been met. Such a restrictive understanding would actually run counter to the purpose of Art. 42(2) of the CO. It would appear that the formulation at issue is used by the SFT in cases where the claimed loss of profits is too hypothetical or speculative, to indicate that the necessary degree of certainty is clearly not attained, rather than to stipulate that damages for loss of profits may only be awarded if the lost profits are certain in a technical or narrow sense.
522.  The summary of key aspects of Swiss jurisprudence, principally SFT precedents, related to certain specific types of lost profit claims illustrates under which conditions compensation for loss of profits may be claimed under Swiss commercial law. Loss of profits may, in principle, be claimed on the basis of all conceivable commercial relationships, for example (in random order): sales and purchase, work, employment, and asset management, agreements, joint ventures, patent and trademark infringements, and acts of unfair competition. It has to be stressed, however, that the fate of a specific loss of profits claim under Swiss commercial law would seem to be rather difficult to predict since its success would appear to quite strongly depend on the exercise of the court’s discretion, which cannot be predicted with mathematical certainty. In other words, the review of the SFT judgments, and of certain cantonal courts, summarized in this thesis gives the impression that the range between a, in some cases, restrictive and, in other cases, rather generous exercise of the judicial discretion granted by Art. 42(2) of the CO is quite significant. It is submitted that this is inevitable or inherent in the application of the mentioned provision that expressly refers to the judge’s discretion and operates with open terms such as the normal course of events. Also, it is to be highlighted in the present context that it is always in light of all the relevant circumstances of a specific matter that the judges have to decide whether or not the claimant provided the court with a sufficient degree of indications of the financial damage’s importance to allow the court to make a reasonable profit estimation.
523.  Finally, although the judge has, as mentioned, an important amount of discretion when applying Art. 42(2) of the CO, and the general guidelines formulated by the SFT in relation to this provision, to a specific claim, a review of pertinent SFT and certain cantonal judgments would appear to at least allow the following practical conclusions and recommendations concerning loss of profit claims under Swiss commercial law: 
–  (i) Providing the court with no indications at all regarding the existence and importance of the alleged loss of profits will for certain preclude the court from applying Art. 42(2) of the CO; 
–  (ii) The claimant should strive to provide the court with as many and as specific indications substantiating the probability and importance of the claimed lost profits as possible;
–  (iii) Not complying with invitations by the court to submit information on certain elements that shall permit the court to make an estimate pursuant to Art. 42(2) of the CO would appear to be a risky, if not deadly strategy; rather, every effort should be made by a party to comply with any such requests;
–  (iv) Circumstances matter, in other words, if a claimant can convincingly demonstrate that the defendant violated his or her contractual or legal obligations vis-à-vis him or her, and that this caused some financial damage to the claimant, the court will be more easily willing to apply Art. 42(2) of the CO; the more egregious the defendant’s behavior the more the courts will be receptive to a request to apply the standard of proof easing at issue; 
–  (v) In respect of awarding damages Swiss courts have a general tendency to apply a rather restrictive approach; therefore, making excessive loss of profit claims may negatively impact the claimant’s credibility and, consequently, may be counterproductive;
–  (vi) How the evidence is presented should not be underestimated; the evidence submitted to the court, such as internal sales figures or accounting records, should be drafted and presented in a comprehensive, well structured and orderly manner; for example, untitled and uncomprehensive excel sheets will not be well received; forensic accounting experts can be helpful in the present context, and, depending on the circumstances, retaining experts is money well spent;
–  (vii) In cases where the claimant can bring a disgorgement of profits claim based on Art. 423(1) of the CO it is to be assessed whether an action by stages can and should be introduced, in which the initially unquantified monetary claim is combined with a claim for disclosure and information against the infringer of the claimant’s right, to obtain information that permits the claimant to substantiate the profit made by the infringer.
 
 






V. OVERALL SUMMARY OF CONTENT
524.  The topics addressed in this thesis are set forth hereinafter in a condensed summary, in the order of their appearance:
–  (i) Our short reflections on Roman law as well as three jurisdictions other than the Swiss one, i.e., German, French and English law, show two things: First, that the need to compensate at least certain types of lost profits is old, going back to the ages of the ancient Romans.[833] Second, that although the need to take into account lost profits, at least to a certain extent, appears to be felt universally the exact conditions under which this is done vary from jurisdiction to jurisdiction.[834] In other words, different jurisdictions answer differently to what extent compensation for loss of profits can be claimed. For example, in contrast to Swiss commercial law, English law knows a loss of a chance doctrine[835], and French law even grants, under certain circumstances, compensation for losses of opportunities (pertes de chances) that are not quantifiable, which gives such compensations the character of compensations for non-material damage[836].
–  (ii) Every claim for loss of profits contains a hypothetical element. Such claims inherently contain the assumption that a certain profit would have been made in the absence of certain events. The claimed profit cannot be proved in the sense of an occurred event, for it has precisely not been made, but has to be proved in the sense of an «if then» supposition, for example: If the contract or the law would not have been violated, then I would have made the profit claimed. Consequently, the core issue in respect of loss of profit claims is the question what degree of certainty is required that the claimed profit would have been made. It is submitted in this regard that the answer to this question varies from jurisdiction to jurisdiction, bearing in mind that the issue is determined by factors like a jurisdiction’s legal tradition, which also vary from jurisdiction to jurisdiction. It is examined in this thesis how the mentioned question is answered in Switzerland, and hereinafter are set forth the key findings in this regard.
–  (iii) Apart from two specific types of contracts (agency[837]; transportation agreements governed by the CMR), under Swiss commercial law lost profits can, in principle, be claimed under any type of contract.[838]
–  (iv) However, Swiss commercial law is conservative in the sense that any compensation for financial damage presupposes, in principle, an effective financial loss (i.e., in particular, no non-quantifiable pertes de chances) that also sets the upper limit for any compensation (i.e., no over-compensation).[839]
–  (v) Pursuant to the basic financial damage calculation formula constantly applied by the SFT, are to be compared two situations when determining the profit lost: on the one hand, the net gains actually made by the damaged person with, on the other hand, the (hypothetical) net gains that such person would have made had the damaging event, i.e., the violation of the contract or the tortious act or omission, not taken place.[840]
–  (vi) Under Swiss law, a party that is asserting a right or claim in civil proceedings has, as a general rule, to prove the facts supporting such right or claim, failing which such party’s right or claim is to be rejected by the court; consequently, with regard to a loss of profits claim the claimant has to prove, among other things, that he or she would have made a profit in the claimed amount had the defendant not violated the relevant contract or not committed the tortious act.[841]
–  (vii) In civil proceedings before Swiss courts the judges are not bound to follow predetermined rules of evidence when assessing the evidence presented to them, but may, within the boundaries of arbitrariness, freely form their opinion whether or not a factual assertion is true, taking into consideration all relevant circumstances when weighing the evidence and forming their opinion.[842]
–  (viii) Under Swiss civil procedural law, to retain a fact in his or her judgment as being proven, the judge normally has to be fully convinced that the asserted fact is true, such standard of strict proof being met when the judge does not have reasonable doubts that a certain fact is or is not true, or if still present doubts are insignificant.[843]
–  (ix)There are certain constellations or types of lost profits where strict proof in the above-mentioned sense can be produced, for example in a typical resale situation; however, when one leaves the realm of such rather clear and simple situations one rather quickly enters the area where the occurrence of a loss of profits is less self-evident. In respect of such claims Art. 42(2) of the CO may be applicable, which sets forth a statutory easing of the burden of strict proof.[844] 
–  (x) In light of the jurisprudence examined for the purposes of this thesis the application of Art. 42(2) of the CO, which is, as mentioned, as a matter of principle indeed applicable to loss of profit claims, presupposes that strict proof of the asserted financial damage is, by the nature of the financial damage, either impossible or unreasonable. This condition can also be fulfilled if the defendant does not provide the necessary information to the court, which is not available to the claimant, that would allow a precise calculation of the relevant loss of profits. Pursuant to the SFT, also in such a situation is the court allowed to make an ex aequo et bono determination of the loss of profits in application of Art. 42(2) of the CO.[845]
–  (xi) If the conditions for an estimation, on the basis of Art. 42(2) of the CO, of the asserted financial damage are met the court has to apply it ex officio, irrespective of whether or not the claimant invoked this provision.[846]
–  (xii) Depending on the circumstances, Art. 42(2) of the CO allows quite a free estimation of the financial damage sustained, and in a recent precedent the SFT stated that no exact substantiation of the asserted financial damage may be requested from the claimant in cases of Art. 42(2) of the CO. However, various court precedents stress that this provision is not intended to permit the claimant to demand a loss of profit compensation in any amount, without providing the court with sufficient details in relation to the claim. On the contrary, it is settled case law that the claimant has to provide the court with all indications concerning the claimed loss of profits, which are reasonably available to him or her, to allow the court to make a reasonable profit estimation.[847] 
–  (xiii) The SFT stated in different judgments that any compensation for loss of profits may only be claimed if and to the extent that the asserted lost profit is either customary or is in any other fashion a certain prospect (in German: «[…] üblichen oder sonstwie sicher in Aussicht stehenden Gewinn […].»). The SFT precedents examined in this thesis indicate, however, that the SFT has a rather flexible and not too narrow understanding of the mentioned condition of the customary or certain prospect of the lost profits. In other words, the SFT formulation at issue is not to be understood literally in the sense that compensation for loss of profits may only be awarded if and when the standard of strict proof has been met. Such a restrictive understanding would actually run counter to the purpose of Art. 42(2) of the CO. It would appear that the formulation at issue is used by the SFT in cases where the claimed loss of profits is too hypothetical or speculative, to indicate that the necessary degree of certainty is clearly not attained, rather than to stipulate that damages for loss of profits may only be awarded if the lost profits are certain in a technical or narrow sense.[848]
–  (xiv) The judgments summarized in this thesis show that loss of profits may, in principle, be claimed on the basis of all conceivable commercial relationships, for example (in random order): sales and purchase, work, employment, and asset management, agreements, joint ventures, patent and trademark infringements, and acts of unfair competition.[849] It has to be stressed, however, that the fate of a specific loss of profits claim under Swiss commercial law would seem to be rather difficult to predict since its success would appear to quite strongly depend on the exercise of the court’s discretion, which cannot be predicted with mathematical certainty. In other words, the review of the court decisions summarized in this thesis gives the impression that the range between a, in some cases, restrictive and, in other cases, rather generous exercise of the judicial discretion granted by Art. 42(2) of the CO is quite significant. It is submitted that this is inevitable or inherent in the application of the mentioned provision that expressly refers to the judge’s discretion and operates with open terms such as the normal course of events. Also, it is to be highlighted in the present context that it is always in light of all the relevant circumstances of a specific matter that the judges have to decide whether or not the claimant provided the court with a sufficient degree of indications of the financial damage’s importance to allow the court to make a reasonable profit estimation.[850]
–  (xv) Although the judge has, as mentioned, an important amount of discretion when applying Art. 42(2) of the CO, and the general guidelines formulated by the SFT in relation to this provision, to a specific claim, a review of pertinent SFT and certain cantonal judgments would appear to at least allow the following practical conclusions and recommendations concerning loss of profit claims under Swiss commercial law: 
–  – Providing the court with no indications at all regarding the existence and importance of the alleged loss of profits will for certain preclude the court from applying Art. 42(2) of the CO[851]; 
–  – The claimant should strive to provide the court with as many and as specific indications substantiating the probability and importance of the claimed lost profits as possible[852];
–  – Not complying with invitations by the court to submit information on certain elements that shall permit the court to make an estimate pursuant to Art. 42(2) of the CO would appear to be a risky, if not deadly strategy; rather, every effort should be made by a party to comply with any such requests[853];
–  – Circumstances matter, in other words, if a claimant can convincingly demonstrate that the defendant violated his or her contractual or legal obligations vis-à-vis him or her, and that this caused some financial damage to the claimant, the court will be more easily willing to apply Art. 42(2) of the CO; the more egregious the defendant’s behavior the more the courts will be receptive to a request to apply the standard of proof easing at issue[854]; 
–  – In respect of awarding damages Swiss courts have a general tendency to apply a rather restrictive approach; therefore, making excessive loss of profit claims may negatively impact the claimant’s credibility and, consequently, may be counterproductive[855];
–  – How the evidence is presented should not be underestimated; the evidence submitted to the court, such as internal sales figures or accounting records, should be drafted and presented in a comprehensive, well-structured and orderly manner; for example, untitled and uncomprehensive excel sheets will not be well received; forensic accounting experts can be helpful in the present context, and, depending on the circumstances, retaining experts is money well spent[856];
–  – In cases where the claimant can bring a disgorgement of profits claim based on Art. 423(1) of the CO it is to be assessed whether an action by stages can and should be introduced, in which the initially unquantified monetary claim is combined with a claim for disclosure and information against the infringer of the claimant’s right, to obtain information that permits the claimant to substantiate the profit made by the infringer.[857]



VI. EXECUTIVE SUMMARY OF FINDINGS
525.  For ease of reference, the key findings contained in this thesis are summarized below in the sense of an executive summary, i.e., in a highly condensed fashion:
–  (i) The need to compensate at least certain types of lost profits is old, going back to the ages of the ancient Romans.[858] However, although the need to take into account lost profits, at least to a certain extent, appears to be felt universally, the exact conditions under which this is done vary from jurisdiction to jurisdiction.[859]
–  (ii) Art. 42(2) of the CO, which sets forth a statutory easing of the burden of strict proof, is a key provision in relation to loss of profits claims under Swiss commercial law. The application of this provision to a loss of profits claim presupposes that strict proof of the claimed financial damage is, by the nature of the damage, either impossible or unreasonable.[860] This condition can also be fulfilled if the defendant does not provide the necessary information to the court, which is not available to the claimant, that would allow a precise calculation of the relevant loss of profits. Pursuant to the SFT, also in such a situation is the court allowed to make an ex aequo et bono determination of the loss of profits in application of Art. 42(2) of the CO.[861]
–  (iii) If the conditions for an estimation, on the basis of Art. 42(2) of the CO, of the financial damage sustained are met the court has to apply it ex officio, irrespective of whether or not the claimant invoked this provision.[862]
–  (iv) Depending on the circumstances, Art. 42(2) of the CO allows quite a free estimation of the financial damage sustained, and in a recent precedent the SFT stated that no exact substantiation of the asserted financial damage may be requested from the claimant in cases of Art. 42(2) of the CO. However, various court precedents stress that this provision is not intended to permit the claimant to demand a loss of profit compensation in any amount, without providing the court with sufficient details in relation to the claim. On the contrary, it is settled case law that the claimant has to provide the court with all indications concerning the claimed loss of profits, which are reasonably available to him or her, to allow the court to make a reasonable profit estimation.[863] 
–  (v) The SFT stated in different judgments that any compensation for loss of profits may only be claimed if and to the extent that the asserted lost profit is either customary or is in any other fashion a certain prospect (in German: «[…] üblichen oder sonstwie sicher in Aussicht stehenden Gewinn […].»). The SFT precedents examined in this thesis indicate, however, that the SFT has a rather flexible and not too narrow understanding of the mentioned condition of the customary or certain prospect of the lost profits. In other words, the SFT formulation at issue is not to be understood literally in the sense that compensation for loss of profits may only be awarded if and when the standard of strict proof has been met. Such a restrictive understanding would actually run counter to the purpose of Art. 42(2) of the CO. It would appear that the formulation at issue is used by the SFT in cases where the claimed loss of profits is too hypothetical or speculative, to indicate that the necessary degree of certainty is clearly not attained, rather than to stipulate that damages for loss of profits may only be awarded if the lost profits are certain in a technical or narrow sense.[864]
–  (vi) The judgments summarized in this thesis show that loss of profits may, in principle, be claimed on the basis of all conceivable commercial relationships, for example (in random order): sales and purchase, work, employment, and asset management, agreements, joint ventures, patent and trademark infringements, and acts of unfair competition.[865] It has to be stressed, however, that the fate of a specific loss of profits claim under Swiss commercial law would seem to be rather difficult to predict since its success would appear to quite strongly depend on the exercise of the court’s discretion, which cannot be predicted with mathematical certainty. In other words, the review of the court decisions summarized in this thesis gives the impression that the range between a, in some cases, restrictive and, in other cases, rather generous exercise of the judicial discretion granted by Art. 42(2) of the CO is quite significant. It is submitted that this is inevitable or inherent in the application of the mentioned provision that expressly refers to the judge’s discretion and operates with open terms such as the normal course of events. Also, it is to be highlighted in the present context that it is always in light of all the relevant circumstances of a specific matter that the judges have to decide whether or not the claimant provided the court with a sufficient degree of indications of the financial damage’s importance to allow the court to make a reasonable profit estimation.[866]
–  (vii) Although the judge has, as mentioned, an important amount of discretion when applying Art. 42(2) of the CO, and the general guidelines formulated by the SFT in relation to this provision, to a specific claim, a review of pertinent SFT and certain cantonal judgments would appear to at least allow certain practical conclusions and recommendations concerning loss of profit claims under Swiss commercial law.[867]
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1. Anzahl Haftanordnungen nach Haftarten
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Total: 5417 Anordnungen
(2013: 6039 Anordnungen)
Vorbersitungshat 177 Anordnungen
(2013 152 Anordnungen)
Ausschaffungshat 5197 Anordnungen
(2013 5859 Anordnungen)

P> Durchsetzungshat 43 Anordnungen

%% (2013; 28 Anordnungen)

2. Anzahl Hafttage nach Haftarten
(nur Haft mit Beginn und Ende in der Periode)
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3. Durchschnit

Gesamte Haftdauer: 103'528 Tage
(2013: 102239 Tage)
Vorbereitungshatt 3512 Tage
(2013: 4030 Tage)
Ausschaffungshaft 95453 Tage
(2013: 95737 Tage)
Durchsetzungshaft: 4563 Tage
2% (2013 2472 Tage)

iche Haftdauer nach Haftarten

(nur Haft mit Beginn und Ende in der Periode)

Durchschnittliche Haftdauer pro Person:

Vorbereitungshaft:
Ausschaffungshaft
Durchsetzungshaft
Alle Haftarten:

21 Tage (2013: 30 Tage)
19 Tage (2013 17 Tage)
120 Tage  (2013: 118 Tage)
19 Tage (2013: 18 Tage)





